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Statement of the Questions Presented 


1. Whether the dismissal by the National Labor Rela- 
tions Board of a complaint against Mississippi Valley 
Barge Line Company on the sole ground that the chief 
engineers and assistant engineers employed by the Com- 
pany were supervisors within the meaning of the Act is 
supported by substantial evidence. 


2. Whether the decision and order of the Board dis- 
missing the complaint should be set aside because the 
Board failed to remand the proceeding for a hearing before 
the Trial Examiner on the question as to whether the chief 
engineers are supervisors. 
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Porxr I—The finding of the National Labor Rela- 
tions Board that the assistant and chief engineers 
employed by the company are supervisors within 
the meaning of the Act is not supported by sub- 
stantial evidence 


Pomr II—In applicable court and board decisions, 
employees with duties similar to those of the tow- 
boat engineers have been held to be non-super- 
visory employees 
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Courts in Other Industries in Determining 
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Porxr I1I—The stipulation entered into by the Gen- 
eral Counsel, the Company and the MOA, but not 
the Petitioner, that chief engineers are super- 
visors within the meaning of the Act is not binding 
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ceeding should be remanded to the Board to per- 
mit evidence as to the status of the chief engineers 
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BRIEF FOR PETITIONER 


Jurisdictional Statement 


The jurisdiction of this court is based on Section 10(f) 
of the National Labor Relations Act, as amended, 61 Stat. 
136; 29 U. S. C. §160(f). The petition is to review a final 
order of the National Labor Relations Board. The de- 
cision and order are set forth in Joint Appendix 806 et seq. 
and are reported at 151 NLRB No. 74. 


Statement of the Case 


Petitioner, District 2, National Marine Engineers Bene- 
ficial Association,? have for almost 20 years represented 
engineers employed by the Intervenor, Mississippi Valley 
Barge Line? (JA 623). In the spring of 1962, at the 


1 Hereinafter referred to alternatively as Petitioner, the Union 
or MEBA. 


2 Hereinafter referred to as the Company or Valley. 


time when the Union and the Company were negotiating a 
new agreement, the Company suddenly took certain actions 
against the Union and the employees of the Company who 
were members of the Union, culminating in the discharge 
of 18 employees (JA 780). Petitioner filed a charge and 
amended charge, dated March 13, 1963 and July 23, 1965 
respectively, claiming that the Company had violated Sec- 
tions 8(a)(1), 8(a)(2) and 8(a)(3) of the National Labor 
Relations Act (hereinafter ‘‘Act’’) (JA 652, 654). A com- 
plaint against the Company alleging such violations was 
issued on July 26, 1963 (JA 655). 


At the hearing, the Company and the Marine Officers 
Association (hereinafter ‘‘MOA’’) a party to the collective 
bargaining agreement which had resulted from the unfair 
labor practices alleged in the complaint, took the position 
that both the chief engineers and the assistant engineers 
employed by the Company were supervisors within the 
meaning of Section 2(11) of the Act and that therefore 
the Board had no jurisdiction to decide whether the Com- 
pany committed unfair labor practices against these em- 
ployees.? The Union took the position that both the chiefs 
and assistants were employees within the meaning of the 
Act and subject thereto. However, the Union was pre- 
vented from introducing evidence as to the non-super- 
visory status of the chief engineers by virtue of a stipula- 
tion entered into between the General Counsel, the Com- 
pany and MOA (JA 14, 668, Par. XXXVIII). Although 
the Union refused to enter into the stipulation and pro- 
tested the use thereof, the Trial Examiner considered him- 
self bonnd by the stipulation and did not allow the Union 
to introduce evidence to show that the chief engineers were 
employees within the meaning of the Act (JA 90-91). At 
several points in the hearing, the Union offered to prove 
that the chiefs were not supervisors (JA 91-92, 102-103, 179- 
180, 184-185, 208). 


3 Sec. 2(11) is set forth in its entirety in Appendix A, infra, p. 37. 


Considerable testimony was introduced by all parties 
as to the employee status of the assistant engineers. It 
is evident from the transcript that the Company and the 
witnesses called by it tried to support their contention that 
the engineers were supervisors by stretching and magni- 
fying certain incidents so that the criteria set forth in 
Sec. 2(11) would be satisfied. However, the substantial 
evidence, including unchallenged statements by many as- 
sistant engineers mandates a finding that the assistant en- 
gineers are employees and not supervisors. The little tes- 
timony that was permitted on the question of the chiefs’ 
status and the offers of proof would indicate that they also 
are employees within the meaning of the Act. 


1. The Company’s Operations. 


Mississippi Valley Barge Line operates diesel-powered 
towboats on the Mississippi River and its tributaries. The 
boats ordinarily carry a crew of 17 consisting of a master- 


pilot, pilot, first mate, second mate, six deckhands, chief 
engineer, assistant engineer, two strikers, a utility man, a 
cook and a waiter (JA 787-788).* 


This is a much smaller crew than that carried by the tow- 
boats in the days of steam propulsion. In those days the 
engine room crew consisted of three engineers, two fire- 
men, two strikers and two daylite men (JA 97). Also 
in the days of steam the Coast Guard maintained rigorous 
inspection of the vessels and required the engineers to have 
Coast Guard Licenses which had to be posted on the boats 
(JA 97-98, 109-110, 207, 341). This license requirement 
subjected the engineers to loss of their jobs if their li- 
censes were suspended or revoked by the Coast Guard 
because of any infraction of the applicable Coast Guard 
rules and regulations (JA 100-101). Because of the re- 
sponsibility of the engineers to the Coast Guard as well 


4 One boat operated by Valley, the Calumet, does not have any 
strikers on its crew (JA 262, 586-587). 
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as to the Company for the unlicensed men’s performance 
in the engine room and for the engine room equipment it 
was necessary for the engineers on the steam vessels to 
exercise a certain amount of supervision over the unli- 
censed personnel. This was especially true of the chief 
engineers who, in steam days, did not even stand a watch 
(JA 97, 338, 396). 


With the shift to diesel powered boats and the gradual 
reduction of the crew, there was necessarily a shift in the 
duties and authority of the engineers (JA 587). Although 
the Company requires that its engineer employees have li- 
censes (which however need not be equivalent to the amount 
of horsepower of the boat to which the particular engineer 
is assigned (JA 112, 168, 295), this is a matter of com- 
pany policy and is not based on any Coast Guard require- 
ment (JA 341). 


It may also be noted that commercial transport opera- 


tions on the inland waterways is vastly different from such 
operations on the Great Lakes or offshore. On the inland 
waterways land is always in sight and communications with 
land-based supervisory personnel is regular and frequent 
(JA 538-539, 552-554). Orders as to ports of call, refueling, 
repairs and adjustments to machinery and complete super- 
vision of the crews come from land personnel including 
marine superintendent, chief dispatcher, watch dispatcher, 
superintendent of maintenance, research engineer and trav- 
elling engineer (JA 186-194, 481, 502-503, 526-528, 548-549, 
552-553, 593-594). 


The travelling engineer, or port engineer as he is some- 
times called, is considered the supervising engineer by the 
engineers themselves (JA 381-382, 638-639, 677, 761). Art. 
X, See 7 of the last agreement between the Company and 
the Union, entered into in 1959, provides that the chief 
engineer shall work ‘‘under the direction of the port en- 
gimeer or other company representative designated” and 
that ‘‘port engineers or other company representatives 
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shall, whenever possible, pass their orders to engine room 
subordinates through the chief engineer’’ (JA 677). 


2. The Duties of the Engineers. 


The boat is generally considered to have 3 departments— 
deck, engine and galley—under the overall supervision of 
the master. There is no question but that the master of 
the vessel is in complete charge of the vessel and its crew 
including deck, engine and galley (JA 788). One aspect 
of the switch to diesel power discussed, supra, p. 3), 
is the fact that the speed of the engines which was for- 
merly controlled by the engineer is now controlled by the 
master—a system known as pilot house control. 


The two engineers aboard the vesel, the chief and as- 
sistant engineers, are responsible for the proper operation, 
care and maintenance of the engine room and other related 
electrical equipment and machinery (JA 144-145). They 
alternate standing six-hour ‘“‘forward’’? and ‘‘after’’ 
watches (JA 669). 


On each watch the engineer has the assistance of a 
striker to help him in the operation, care and maintenance 
of the engine room. Both the engineer and striker make 
rounds, checking gauges, making entries in the engine 
room log (JA 140, 146-147, 218-219, 279-280, 669, 758-759). 
On occasion the engineer will change a filter or oil some 
machinery—or help the striker in performing those jobs 
(JA 224, 260-261). 


Although the charging party was not permitted to in- 
troduce evidence as to the non-supervisory nature of the 
chief’s duties, some testimony regarding his duties did 
manage to creep in when some of the witnesses were tes- 
tifying as to the duties of the assistant engineer. 


The testimony is uncontradicted that the chief engineer 
and assistant engineer perform identical duties while on 
their respective watches (JA 48, 113, 332, 350, 547). 
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When an assistant engineer becomes a chief, he re- 
ceives no special instructions (JA 43). In addition, the 
history of employment with Valley given by many of the 
witnesses shows that an engineer frequently works as as- 
sistant for several months, is assigned as chief for a period, 
goes back to being assistant and so on (JA 115-116, 139, 166, 
179, 431, 713-735). Such interchangeability of title is hardly 
consistent with the supposed status of the chief as a 
supervisor. 


The chief does have the responsibility for doing a cer- 
tain amount of paper work, ordering supplies and taking 
inventory (JA 43, 332, 382, 476). 


3. The Duties of the Striker and His Relationship to the 
Engineer. 
The overwhelming testimony shows that the striker’s 
duties are routine in nature (JA 76, 105, 140, 146, 267, 


364-365, 758-759). Such routine jobs include checking 
meters, gauges and bilges, greasing and oiling, sooging and 
cleaning up. He takes log readings and makes log entries 
(JA 140, 147, 218, 364-365, 386). These routine jobs con- 
sume the major part of the striker’s time while he is on 
the six-hour watch (JA 364-365). 


These routine duties require no direction from the en- 
gineer. Of course occasions will arise in which the engineer 
will ask the striker to do something, perhaps change a 
filter (JA 323). In addition, the engineer checks on the 
striker to see if the latter is performing his duties cor- 
rectly (JA 175). The engineers’ testimony indicates that 
on the infrequent occasions on which they may ask the 
striker to do a particular job, it is more a request than 
an order, and often in terms of asking for help with the 
engineer’s work rather than directing the striker in his 
work (JA 269, 322-323). 


Thus the relationship between the engineer and the 
striker is like the relationship of a journeyman to an ap- 


prentice or an experienced mechanic to his helper. In 
fact the job history of the engineers shows that they served 
their required apprenticeship as strikers or oilers before 
sitting for their Coast Guard examinations and becoming 
engineers (JA 53, 94, 130, 165, 237). 


Two of the witnesses had experience as journeyman 
machinists in land-based operations and testified to the 
similarity in the relationship between a machinist and his 
helper or oiler and that of the engineer and his striker 
(JA 139-142, 647). 


4. Lack of Supervisory Status of the Engineers. 


The Company does not issue a manual of instructions 
as to the duties of the engineer and all the witnesses agreed 
that nothing had been given to them relating to any sup- 
posed authority which they might have in relation to the 
striker (JA 41, 57, 464). 


Every engineer who testified except one stated that he 
had never been told, by any Company representative, that 
he had any authority to hire, transfer, suspend, lay off, 
recall, promote, discharge, assign, reward or discipline other 
employees (JA 44, 5456, 65-67, 81-82, 88-90, 95, 102-103, 
116-117, 131, 142-143, 178, 184-185, 239, 317-318, 396-397). 


Many of the engineers also stated that they in fact had 
not hired, transferred, suspended, laid off, recalled, pro- 
moted, discharged, assigned, rewarded or disciplined other 
employees (JA 56, 67, 90, 96, 117-118, 131, 167-168, 178, 184). 
There is no question but that the hiring of the employees is 
done via the union hiring hall and land-based personnel and 
that the transferring, assigning, promoting, and ultimate 
decisions on discharging and disciplining are also done by 
the marine superintendent, dispatcher, travelling engineer 
or other shore-based supervisory personnel (JA 502-503, 
525-536). 
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The Company tried to show that the engineers had 
authority to discipline or discharge the strikers by ad- 
ducing testimony as to a few instances in which such au- 
thority was supposedly exercised. Upon close examina- 
tion it appears that most of the instances in which the 
engineers effectively recommended the discharge of strikers 
were situations of grave emergency or where serious safety 
hazards existed, hardly requiring the use of independent 
Jadgment. One of the instances of discharge occurred when 
a drunk striker went after the engineer with a fire axe 
(JA 300-301, 304-314) ; another when a striker ‘went crazy’? 
and ran after the mate with a pipe wrench (JA 426-427); 
a third where a striker with a speech impediment could not 
communicate during an emergency (JA 45-47) ; and a fourth 
where a striker left the engine room despite weather condi- 
tions in which there was a strong possibility of freezing of 
controls (JA 429-430). 


It is important to understand that life aboard a tugboat 


plying the inland waterways is very confining. This con- 
fmement is even more pronounced among the engine room 
personnel since both engineer and striker must remain in 
the engine room for two six hour watches each day. There- 
fore the personnel must be able ‘‘to live together’? and 
great efforts must be made to ‘‘keep the peace”? in the 
family (JA 202). When an engineer and a striker have 
diffeulty getting along with one another the striker is 
apt to be transferred to another vessel (JA 392). The 
engineer might ask for this transfer or the striker himself 
might ask for it (JA 70). This would account for almost 
all of the few situations in which an engineer supposedly 
relieved or transferred a striker. Similarly when two 
strikers board a vessel one of them or one of the engineers 
might have a preference as to whom he will work with. 
Such a situation will be resolved by the engineers and 
strikers involved (JA 220-222). 
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The Company also attempted to show authority in the 
engineers to effectively recommend promotions or disci- 
pline for strikers. However, the evidence produced shows 
merely that an engineer might say a striker was a ““good 
guy”? (JA 198, 203). There is nothing in the record to 
indicate that such a remark was considered a recommen- 
dation or acted upon as such. 


It is interesting to note that when Mr. Barta, the pres- 
ident of the Company, was questioned as to the authority 
given the engineers he qualified all his answers by the 
statement ‘‘ in my frame of reference’’ (JA 497-498, 500). 


The Trial Examiner found that the Company was forced 
to rely on ‘‘the tradition and custom which grew up on 
the river’? to support its contention that the chiefs and 
assistants were supervisors (JA 794) and Barta’s testi- 
mony supports this (JA 493). As noted above, since the 
switch from steam to diesel there has been a basic change 
in the duties and authority of the engineers on the tow- 
boats of the inland waterways and the substantial evidence 
of the record supports the Trial Examiner’s finding that 
‘Call we have left in the engine room of a tugboat are the 
two expert mechanics with their two less experienced 
helpers’? (JA 794). 


The Trial Examiner found that the assistant engineers 
were employees and not supervisors within the meaning 
of Sec. 2(11) of the Act and that in the absence of a 
stipulation that the chief engineers were supervisors (which 
stipulation was not entered into by the Union, see supra, 
p. 2), the evidence presented would require the ‘“‘same 
finding as to the non-supervisory status of chief engineers 
as has been made in regard to assistant engineers’? (JA 
795). 


The Trial Examiner also found that the Company had 
violated Secs. 8(a) (1), 8(a)(2) and 8(a) (3) by coercing its 
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engineer employees, discharging known MEBA adherents 
and forcing the engineers into the MOA, an illegally as- 
sisted labor organization and committing certain other 
unfair labor practices (J.A 798-799). 


The Board affirmed the rulings of the Trial Examiner 
made at the hearing (which would include the ruling that 
the Union was bound by the stipulation concerning the 
supervisory status of the chief engineers) and adopted the 
findings, conclusions and recommendations of the Trial Ex- 
aminer ‘‘only to the extent consistent with this Decision 
and Order’? (JA 806). The Board then went on to find 
that both the chiefs and the assistant engineers are super- 
visors and not employees within the meaning of the Act 
and consequently not subject to the Act. The Board there- 
fore dismissed the unfair labor practice complaint for 
lack of jurisdiction. It did not reach the question and 
therefore made no finding as to whether the unfair labor 
practices had in fact been committed (JA 809-810). 


Statement of Points 
See Statement of the Questions Presented, supra, p. i. 
Statutes Involved 
The statutory provisions involved are Sections 2(3), 
2(11) and 10(f) of The National Labor Relations Act as 


amended, 29 U. S. C. 152(3), 152(11) and 160(f). They are 
set forth in the Appendix to this brief. 


Summary of Argument 


The substantial evidence in the record does not support 
the Board’s conclusion that the chief engineers and the 
assistant engineers employed by the Company are super- 
visors within the meaning of the National Labor Relations 
Act. The evidence shows that none of the chiefs or as- 
sistants (with one minor exception) was ever informed 
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that they had the authority to perform any of the acts 
specified in Section 2(11) of the Act and that the engi- 
neers did not in fact exercise any such authority except 
in emergencies or other situations not necessarily indica- 
tive of supervisory status. 


In determining whether the Board’s conclusions are 
based on substantial evidence the contrary findings of 
the Trial] Examiner render the Board’s conclusion less 
substantial. The doctrine laid down in the Universal 
Camera case ® requires the Circuit Court to set aside the 
Board’s decision. 


The Board has ruled on the supervisory status of ma- 
rine engineers employed on towboats on the rivers and 
found in five out of six cases that the engineers were em- 
ployees within the meaning of the Act. The facts in these 
five cases are almost identical to the facts in the instant 
case. The operations of towboat companies on the rivers 
and the duties of the engineers do not differ in any sub- 
stantial respect and the Board had no reasonable basis for 
distinguishing between the instant case and the other river 
cases in which the engineers were held to be employees. 


The criteria applied by the Board in other industries 
to determine supervisory status are applicable to marine 
engineers and require a finding that the engineers are 
employees. The engineers do not consider themselves part 
of management and exercise only routine direction over 
the strikers. The relationship between engineer and striker 
is akin to the shore-side relationship of mechanic to helper 
or journeyman to assistant. In those cases the Board 
has consistently ruled that the mechanic or journeyman 
is an employee covered by the Act. 


The stipulation that the chief engineers are supervisors 
within the meaning of the Act was not agreed to by Peti- 
tioner and was therefore not binding on it or upon the Trial 


5 Universal Camera v. N.L.R.B., 340 U. S. 474 (1951). 
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POINT I 


ing of the National 
assistant 
the company are 


The Board rejected Virtually every relevant finding of 
fact made by the Trial Examiner which supported his 
conelusion that the assistant engineers were not super- 
visors and that but fora stipulation (not participated in by 
the Union) the chief engineers were likewise employees 
within the meaning of the Act. 


In its brief decision and order the Board substituted 
its contrary findings, all of which are either unsupported 
by substantial evidence or which do not constitute valid 
criteria for its conclusion that both assistant and chief 
engineers are supervisors. The Board found: 

“One engineer testified that he had been told by 


management when he was hired that he had authority 
to discipline or discharge a striker. 


The Trial Examiner, however, held: 


“*[I}t is undenied on this record that none of the 
iefs or assistants (with one possible exception) 
were ever informed by Respondent that they pos- 
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sessed any of the powers or authority set forth in 
Section 2(11) of the Act... 


‘‘Respondent tried to show that assistant engi- 
neers had the authority to discharge, transfer and 
discipline strikers and had, in fact, done so in the 
past. Although Respondent went back for a period 
of 10 to 15 years, its attempt to show the possession 
of such authority by the assistants proved to be a 
failure’’ (JA 792). 


The reliance by the Board on what one engineer was 
told as to his authority, and its assertion that the other 
engineers ‘‘assumed’’ that they had supervisory authority, 
are in direct conflict with the findings of the Tria] Exam- 
iner who heard the witnesses, and find no support in the 
evidence. The selection by the Board of the isolated tes- 
timony of one engineer (which the Trial Examiner did 
not appear to credit) and its holding that the other engi- 
neers ‘‘assumed’’ they had authority, are so patently 
arbitrary and capricious as to warrant out of hand re- 
jection. 


The Board’s conclusion that the engineers ‘‘assumed’’ 
they had authority appears to be based on the Board’s 
finding that the engineers ‘‘acted accordingly’’. Analysis 
of the record shows the invalidity of that conclusion. The 
few instances of ‘‘discharge’”’ or ‘‘discipline’’, as noted 
supra, p. 8, occurred in situations of grave emergency 
where strikers were drunk, violent or physically unable 
to perform their work. The question of whether discharge 
of an employee in an emergency situation constitutes an 
indication of supervisory status is discussed more fully 
in Point II, infra, p. 29. It also appears that in the 
non-emergency situations discharges did not take place 
without independent investigation by some company of- 
ficial (JA 42, 117, 208, 248-249, 310-314, 426-429, 456, 760). 


The Board found: 


“Tn addition, it is undisputed that the engineers 
on watch have authority to authorize overtime and 

malty pay, to require a striker to undertake extra 
antes and to call an off-watch striker back on duty”’ 
(JA 808). 


There is little testimony on the question of authoriza- 
tion of overtime and penalty pay and the authority to 
call an off-watch striker back to duty. However, what 
little there is shows that one instance of a chief’s au- 
thorization of penalty time was questioned by the Company 
and other instances of authorization of overtime or penalty 
time occurred only in emergency situations (JA 276, 277- 
279). Moreover, any such actions as well as instructions 
to undertake extra duties (though the evidence shows that 
these extra duties were not really ‘‘extra’’) are completely 
consistent with the journeyman-assistant relationship or 
the mechanic-helper relationship which the Union contends, 
and the Trial Examiner held, exists here. 


The Board found: 


“The watch engineer also tells the captain what 
to write on the striker’s efficiency report at the end 
of each tour of duty...” (JA 808). 


This is again completely consistent with the journey- 
man-apprentice or mechanic-helper relationship. 


The Board found: 


‘. .. [TJhe engineers are able either to refuse 
assignment of a striker to their watch or to 
ened a striker’s replacement at any time”? (JA 


The evidence indicates that what really occurred in these 
few instances were adjustments in the “living together’? 
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of the engineers and strikers—the necessity to get along 
and ‘“‘keep peace”? (JA 202, 196-197, 392). 


The Board found: 


“The Trial Examiner pointed out that certain 
of the discharged strikers were subsequently rehired 
by the Respondent and even reappeared on the same 
boats, thereby implying that the discharge was merely 
a temporary reassignment. There is no record evi- 
dence to support such a conclusion’’ (JA 808). 


The record evidence to support the conclusion of the 
Trial Examiner appears at JA 320, 326, 357, 360. 


The outright rejection by the Board of the Trial Ex- 
aminer’s findings and conclusions of fact on the question 
of supervisory authority of the engineers warrants and 
requires scrutiny by the reviewing court in applying the 
“‘sybstantial evidence”’ test. 


The necessity to review and weigh the findings of the 
trial examiner was confirmed by the Court in Universal 
Camera v. N.L.R.B., 340 U.S. 474, 493-4. (1951) : 


“Tt is therefore difficult to escape the conclusion 
that the plain language of the statutes directs a re- 
viewing court to determine the substantiality of evi- 
dence on the record including the examiner’s report. 
The conclusion is confirmed by the indications in the 
legislative history that enhancement of the status 
‘and function of the trial examiner was one of the 
most important purposes of the movement for ad- 
ministrative reform.”’ 


In determining whether the evidence supporting the 
Board’s findings is substantial, contradictory findings by 
the trial examiner must be viewed as rendering less sub- 
stantial the evidence supporting the Board’s findings. 


That is particularly true here, where the Trial Ex- 
aminer necessarily rejected as not credible testimony of- 
fered by witnesses who appeared on behalf of the Com- 
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pany on the vital questions relating to the supervisory 
authority of engineers and instead credited the testimony 
of witnesses called by the General Counsel and the charg- 
ing party which supported the conclusion that engineers 
were not supervisors within the meaning of the Act. 


The Court in Universal Camera observed: 


“‘Nothing in the statutes suggests that the Labor 
Board should not be influenced by the examiner’s 
opportunity to observe the witnesses he hears and 
sees and the Board does not. Nothing suggests that 
reviewing courts should not give to the examiner’s 
report such probative force as it intrinsically com- 
mands.”’ 340 U.S. at 495. 


The Court added: 


“We do not ire that the examiner’s findings 
be given more ee Estioan in reason and in the light 
of judicial experience they deserve. The ‘substantial 
evidence’ standard is not modified in any way when 
— Board and its ee disagree. We intend 
only to recognize that evidence supporting a con- 
clusion may be less substantial when an impartial 
experi examiner who has observed the witnesses 
and lived with the case has drawn conclusions dif- 
ferent from the Board’s than when he has reached 
the same conclusion. The findings of the examiner 
are to be considered along with the consistency and 
inherent probability of testimony.’’ at 496 


The weight which a finding by the trial examiner 
‘intrinsically commands”’ is considerable. He alone sees 
the witnesses and is able to appraise the general situation, 
the feeling of the parties, together with the imponderables 
which cannot be paralleled by either the court or the Board. 
Boewmg Airplane Company v. National Labor Relations 
Board, 217 F. 2d 369 (9th Cir. 1954) ; American Brake Shoe 
Company v. National Labor Relations Board, 244 F. 2d 
489 (7th Cir. 1957); Walter E. Flack v. National Labor 
Relations Board, 327 F. 2d 396 (7th Cir. 1963). 
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It is particularly in the area of credibility that the trial 
examiner’s findings are to be accorded great weight. In 
Pittsburgh-Des Moines Steel Company v. N.L.R.B., 284 
F. 2d. 74 (9th Cir. 1960), the Board reversed the trial ex- 
aminer’s findings as to which of conflicting testimony was 
the more credible. The court stated: 


‘*We have recently had occasion to reassert that 
credibility is peculiarly the province of the trial ex- 
aminer and that a reviewing court should not dis- 
turb its findings on that score unless the testimony 
which he credited was hopelessly or inherently in- 
credible. . . . The Board, possessing an expertise 
which a reviewing court does not have, is not sim- 
ilarly restricted. Nonetheless, ‘we are not to be 
reluctant to insist that an examiner’s findings on 
veracity must not be overruled without a very sub- 
stantial preponderance in the testimony as re- 
corded.’ ... Nor should the Board be permitted either 
to draw unwarranted inferences to reverse a finding 
of credibility made by the Trial Examiner or to dis- 
card positive findings of credence in favor of infer- 
paces sees from tenuous circumstances.’’ 284 F. 

at . 


See N.L.R.B. v. James Thompson & Co., 208 F. 2a 
743 (2nd Cir. 1953) ; N.L.R.B. v. Continental Baking Com- 
pany, 221 F. 2d 427 (8th Cir. 1955). 


The Board’s findings that the assistant and chief engi- 
neers are not employees within the meaning of the Act 
are based on isolated and selected incidents and tortured 
interpretations of those incidents. This is particularly 
significant in light of the fact that the Board’s findings are 
in direct conflict with every relevant finding of the Trial 
Examiner. 


As the Supreme Court said in Universal Camera, supra: 


‘<(The Circuit Court’s responsibility] is not less 
real because it is limited to enforcing the require- 
ment that evidence appear substantial when viewed, 


1s 


on the record as a whole, by courts invested with 
the authority and enjoying the prestige of the Courts 
of Appeals. The Board’s findings are entitled to 
respect; but they must nonetheless be set aside when 
the record before a Court of Appeals clearly pre- 
cludes the Board’s decision from being justified by 
a fair estimate of the worth of the testimony of wit- 
nesses or its informed judgment on matters within 
its special competence or both.’’ 340 U. S. at 490. 


In the instant case the Board’s findings are not sup- 
ported by substantial evidence. 


POINT II 


In applicable court and board decisions, employees 
with duties similar to those of the towboat engineers 
have been held to be non-supervisory employees. 


A. Criteria Applied by the Board in Other Cases Involving 
Engineers on River Towboats. 


In the six cases other than the instant case which in- 
volved the question as to whether engineers employed 
on towboats operating on the Mississippi River and its 
tributaries are employees or supervisors within the mean- 
ing of the Act, the Board ruled in all but one that the 
engineers were employees and in one case that the engi- 
neers were supervisors.® 


¢ Employees: 

District 2, MEBA and Chicago and Illinois Midland Raikway, 
case No. 13-CC-320 (June 11, 1963) (Affirmed by the 
Board, without comment, in an unreported decision). 

Federal Borge Lines and Dist. 2, MEBA, Case No. 14-RC- 
4653 (Sept. 20, 1963). 

Material Service Division, General Dynamics Corp. and Dist. 2, 
MEBA, 144 NLRB 908 (Sept. 27, 1963). 

Island Creek Coal Company, West Kentucky Division and Dist. 
2, MEBA, Case No. 9-RC-6173 (March 26, 1965). 


19 


The records in all of these cases show that the towboat 
operations of the various companies are strikingly similar 
in all important aspects and that the duties of chief and 
assistant engineers employed on the towboats of the sev- 
eral companies are also strikingly similar in all important 
respects. 


In fact, the evidence in the instant case shows that for 
a number of years Federal Barge Lines, a company in 
one of the above cases in which the Board held that the 
engineers were employees and not supervisors, bargained 
jointly with Mississippi Valley Barge Line Co. and with 
District 2, MEBA and signed similar collective bargaining 
agreements (JA 623, 636-637). 


In addition, the evidence in the instant case shows 
that many of the engineers employed by Valley have been 
employed as engineers on various towboat companies on the 
rivers (JA 94, 237, 243-244, 253, 299). 


The similarity in the operations may be seen from the 
decision in Federal Barge Lines, supra, wherein it was 
stated: 

“The chief engineer and assistant engineer are 
in nominal charge of all mechanical devices on board 
the vessels. Their functions include the normal 
maintenance and repair of the machinery. On the 
larger vessels, their functions include also major 
repairs and overhaul work that is done on the en- 
gines in transit. The strikers’ duties include assist- 
ing the engineers and general cleaning duties in the 
engineroom portions of the vessel as well as on the 
engines themselves. The chief engineer and the 


footnote continued 


United States Steel Corp., River Transportation Department 
and Tri-Rivers Marine Engineers Union, Case No. 6-RC- 
3291 (April 29, 1963). 
Supervisors : 
Midwest Towing Co. and Dist. 2, MEBA, Case No. 14-RC- 
4764 (Mar. 12, 1965). 
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assistant engineer each head a watch, which revolves 
on a 6-hour basis, so that each is in charge of the 
engineroom for a period of 6 hours on and off. 
ing his watch, the engineer has the responsibility 
to see to it that the strikers’ work is satisfactorily 
completed and he himself works with the striker and 
maintains and does repair work on the vessel’s ma- 
chinery. It is clear from the record that neither the 
chief engineer nor the assistant engineer has the 
authority to hire or fire employees, reward or dis- 
cipline them, transfer, suspend, lay off, or recall or 
assign them, or to adjust their grievances. The 
Intervenor, however, contends that they have the 
authority to responsibly direct the strikers and to 
effectively recommend the other supervisory actions. 
The record reveals no instance where a recommenda- 
tion by either a chief or assistant engineer as to hire, 
i lay off or recall, reward or discipline has 
been effected without independent investigation by a 
land-based superior. Furthermore, assignment and 
direction of the work of the strikers are of a routine 
nature and involve no more than the selection of the 
work to be done and the instruction of the strikers in 
the manner of doing it. This direction and instruc- 
tion is no more than that normally given by a jour- 
neyman to an apprentice or a leadman to the em- 
ployees he leads.”’ 


Similarly the decision in United States Steel Corp., 
supra, reveals facts almost identical to those in the instant 
case: 


“The chief engineer and the first assistant engi- 
neer alternate shifts and operate diesel-powered 
equipment in the engine room. They take orders 
from the master or pilot. A striker engineer regu- 
larly works the shift with the chief engineer. The 
striker cleans, oils and greases machinery and per- 
forms janitorial duties in the engine room. All em- 
ployees are salaried, the chief engineer receiving ap- 
proximately $840 a month, the first assistant $800 
a month, and the striker engineer approximately $470 
amonth. Assignments to vessels and vacation sched- 
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ules are prepared by the Employer’s superintendent. 
Only the master can grant time off or recomm 
changes in employee status. The relationship be- 
tween the striker engineer and the chief engineer 
is that of journeyman to apprentice or experienced 
to inexperienced coworkers, rather than that of su- 
pervisor to employee. There is no evidence that the 
chief engineers possess authority to direct other 
than routine work or that their disciplinary recom- 
mendations, if any, are effective.’’ 


And in Material Service Division, supra, the Board 
found: 

‘¢On each vessel, there is a forward and an aft 

watch with each watch consisting of six-hours’ dura- 

tion followed by a 6-hour rest period. Where a 

towboat is staffed with both a chief and an assist- 

ant engineer, each engineer stands a different watch. 


‘<All of the Employer’s towboats are pilot-house 
controlled, i.e., the starting, stopping and the speed 
and direction of the vessels are controlled by the 
captain or the pilot from the pilot-house which is 
physically located on the forward deck. The engi- 
neers are employed in the engine room and perform 
none of the foregoing duties except in emergencies 
when the pilot-house controls become inoperable. In 
the course of their normal duties, they are called 
upon to maintain and record the engine machinery 
operation and to insure that proper amounts of fuel 
and water are present. Oilers, who are employed 
on only two of the five towboats, grease the steering 
machinery, change oil in the generators, clean the 
engine room and generally assist the engineer. While 
the tow-boats are plying the inland waterways, su- 
pervision of the crew resides in the captain or the 
pilot, depending upon which of these officers is stand- 
ing a particular watch. Even at these times, ulti- 
mate supervision of the crew rests with the Em- 

loyer’s port engineer and its Manager of the Marine 
vision. 
e e e 

“‘On the two vessels which employ oilers, the 

record fails to disclose that the engineers possess 


or exercise the indicia of supervisory authority enu- 
merated in Section 2(11) of the Act. Thus, it ap- 
pears that recommendations which engineers might 
make to the Employer concerning the employment, 
retention, or transfer of oilers are not effective rec- 
ommendations, but are independently investigated 
either by the captain, the port engineer, or the Man- 
ager of the Marine Division before action is taken. 
With respect to the direction and assignment of 
duties to the oilers, the relationship of the engineers 
to the oilers in regard to these functions is more 
akin to a skilled mechanic-helper relationship than 
that of a supervisor-employee one. 
. s e 


“In view of the foregoing, and the entire record 
in this proceeding, we conclude that the chief and 
assistant marine engineers do not possess the requi- 
site statutory indicia of supervisory authority and 
we therefore find that they are not supervisors within 
the meaning of the Act.’ 


In Dist. 2, MEBA and Chicago and Illinois Midland 
Railway, supra, the employer had filed unfair labor prac- 
tice charges against District 2, MEBA. The Board adopted 
the findings and conclusions of the Trial Examiner as to 
the employee status of the engineers. The Trial Exam- 
iner there found in part: 


“¢(2) On inland rivers the role and independent 
authority of engineers have changed with the ad- 
vent of diesel-powered towboats. Engine room con- 
trol, as it existed in the days of steam, is relegated 
to the past. Control is no longer from below decks, 
but is directed from the pilot house and by the 
pilot, not the engineer. In effect, engineers within 
the area here concerned now serve chiefly as expert 
maintenance men, not as ship’s officers. They are 
not required, as in the days of steam, to be licensed. 


““(3) Supervisory authority, as defined in the 
Act, is mainly restricted to the port engincer, or 
marine superintendent. The port engineer hires, 
discharges and lays off personnel. 
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‘¢(4) Except in minor degree the work of chiefs 
and assistants is routine and of a watch-standing 
nature. Their authority, too, over strikers—where 
they are employed—is chiefly of a routine nature, 
such as that of a more experienced mechanic over 
a helper when replacing a part or repairing a 
breakdown. 


‘‘Conclusions The Trial Examiner concludcs 
and finds that District 2 is a labor organization 
within the meaning of the Act... .’? 


In The Chicago and Illinois Midland case supra, the 
General Counsel of the Board submitted a brief in which 
he pleaded for consistency in the Board’s determination as 
to the status of engineers employed on tow boats on the 
rivers. He stated: 


“‘The testimony indicates that the only reason 
the one division of the Ohio River Company still 
retains strikers is that they are obligated to do so 
by collective bargaining agreement with the union 
representing the unlicensed personnel. This also 
was the overwhelming testimony of the experts rep- 
resenting over 60% of the inland barge industry. 
The practice in those companies of not having strik- 
ers indicates the strikers should have joined isto 
together with the steamboat, but remain as a mere 
historic appendix, performing some innocuous main- 
tenance function. Thus the limited nature of the 
present-day strikers’ duties, and the lack of any 
mechanical or personnel change in the engineroom 
of those companies where they have been eliminated 
indicates that where they do remain, any judgment 
or direction exercised over them must very clearly 
be of a routine nature. 

s e e 

‘“‘Today on the inland waterways it is the port 
engineer who exercises control over the engineroom. 
The towboats are never far from shore and the 


emergencies created by a steam engine exploding 


or breaking down and requiring the immediate pres- 
ence of a knowledgeable person exercising independ- 
ent judgment in the direction of others in the engine- 
room is no longer requisite or existent.”’ 


Similarly, in the instant case, in a memorandum sub- 
mitted on behalf of the General Counsel to the Trial Ex- 
aminer the General Counsel stated: 


“The description of the actual work duties of 
the engineers, both chiefs and assistants, do not indi- 
cate that these engineers direct strikers except as a 
mechanic directs his helpers. None of the engineers 
estimated that he spent any substantial part of his 
time telling the strikers what to do. 


‘There is no competent evidence in the record 
that any of the discharged assistant engineers ever 
recommended that a striker or any other employee be 
hired, transferred, laid off, recalled, promoted, dis- 
charged, assigned, rewarded or disciplined. There 


is no competent evidence to establish how effective 
such a recommendation would have been if made. 


“¢General Counsel contends that the record as a 
whole does not establish that assistant engineers 
have taken personnel action with the knowledge and 
approval of the Company in a manner which would 
constitute a grant of any of the authority described 
in Section 2(11) of the Act. 


‘‘{I]t is apparent that for the past 15 years, at 
best there have only been two or three instances of 
disciplinary or other action taken against strikers 
by assistant engineers. It is also apparent that with 
one exception these instances were related to drunk- 
enness and other flagrant violations of common work- 
ing standards. That the Company may have relied 
upon an assistant engineer for facts relating to these 
standards does not establish the granting of super- 
visory authority. 
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‘‘That the authority of the assistant engineer to 
require the striker to follow his orders is based upon 
the assistant engineer’s superior knowledge as a 
mechanic and craftsman cannot be disputed. As 
such authority as he may have clearly flows from 
that superior knowledge and not from any express 
or implied grant of power, the assistant engineers 
do not possess any of the authority described in 
Section 2(11).”’ 


It is clear that the duties of the engineers employed by 
the companies in those cases do not differ in any major 
respect from the duties of the engineers employed by Val- 
ley. The same relationship of mechanic-helper or journey- 
man-apprentice exists between the engineer and striker on 
Valley towboats and the engineers and strikers (or oilers) 
employed by the other companies. 


There is no reasonable base for distinguishing between 
the facts in the five cases in which the Board held the engi- 


neers to be employees and the facts in this case. 


B. Criteria Applied by the Board and the Courts in Other 
Industries in Determimimg Employee or Supervisory 
Status. 

The courts and the Board have applied specific stand- 
ards in determining whether particular personnel are em- 
ployees or supervisors within the meaning of Section 
2(11) of the Act. The Board has held that in determining 
the supervisory status of marine engineers the same tests 
will be utilized as are applicable in other industries. Gra- 
ham Transportation Company, 124 NLRB 960 (1959). 


In Brewery Workers v. N. L. R. B., 111 App. D. C. 383, 
298 F. 2d 297 (D. C. Cir. 1961), cert. denied 369 U. S. 843 
(1962), this court stated: 

‘‘We recently spelled out various criteria to be 


applied by the Board in an individual, case-by-case 
approach. We had in mind particularly that there 


26 


must be a determination of status based upon the 
‘nature’ of the supervisory position and ‘how com- 
pletely the responsibilities of the particular position 
identify the holder of the position with management, 
‘all’ ‘because of the infinite possible variations in 
es enumerated in §2(11)’.”? 111 App. 
D. C. at 389, 298 F. 2d at 303. 


The court emphasized that the mere fact that an em- 
ployee may hire or fire or lay off or discipline is not sufii- 
cient to establish supervisory status: 


‘‘He must do so in the interest of the employer. 
He must then, when acting, become in effect a part of 
management, not simply a lead man or straw boss. 
The entire work force from the president down to 
the messenger boy in one sense acts in the interest 
of the employer, as Congress well knew. Surely it 
contemplated some other test than is afforded by a 
sheerly literal reading of Section 2(11).’? 111 App. 
D. C. at 389, 298 F. 2d at 303. 


The logic of the court’s holding is irrefutable just as the 
logic of the Board’s decision in the instant case leads to an 
absurdity. Indeed, the inescapable conclusion reached from 
a study of the record and the Board’s decision is that any- 
one in the Company who has anyone working ‘‘under him”’ 
is asupervisor. Put another way, if the Board were upheld 
it would mean that only those employees in the lowest 
echelons of a company—those who had no subordinates— 
would be the only persons protected by the Act; everyone 
else would be supervisors. See U. S. Gypsum Co., 121 
NLEB 370 (1958). 


It is obvious from the record that in the one or two 
cases of discipline—aside from the emergency situations, 
the engineers were acting in their own interest and not in 
a managerial capacity. If a striker could not get along with 
an engineer, or irritated him, the engineer made arrange- 
ments to transfer the striker (JA 392). This was to the 


27 


engineer’s own interest and does not demonstrate super- 
visory authority. 


Another basic principle was set forth in Southern 
Bleachery & Print Works, 257 F. 2d 235 (4th Cir. 1958), 
cert. denied 359 U. S. 911 (1959). The court enforced a 
Board finding of unfair labor practices where the employer 
had argued that machine printers were supervisors. Hold- 
ing that the printers were ‘‘employees’’ the court said: 


“Tt is equally clear, however, that the employer 
cannot make a supervisor out of a rank and file em- 
ployee simply by giving him the title and theoretical 
power to perform one or more of the enumerated 
supervisory functions. The important thing is the 
possession and exercise of actual supervisory duties 
and authority and not the formal title. It is a ques- 
tion of fact in every case as to whether the individual 
is merely a supertor workman or lead man who ezer- 
cises the control of a skilled worker over less capable 
employees, or is a supervisor who shares the power 


See (emphasis added). 257 F. 2d at 


The Board’s decision in Southern Bleachery & Print 
Works, 115 NLRB 787 (1956) which was affirmed by the 
Fourth Circuit, supra, emphasized that mechanics or crafts- 
men who appear to possess supervisory authority over less 
skilled employees are not supervisors where their authority 
is related to their skills as craftsmen. The Board stated: 


“Throughout the industry of this nation there 
are highly skilled employees whose primary function 
is physical participation in the productive or operat- 
ing processes of their employers’ plants and who 
incidentally direct the movements and operations of 
erg subordinate employees.’’ 115 
at 791. 
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The rule that routine directions are not sufficient to 
make a supervisor out of a craftsman has been consistently 
followed by the Board in shore based industries: 


Arlington Hotel Co., 126 NLRB 400 (1961) ; 
U.S. Gypsum, 121 NLRB 370 (1958) ; 

CU. S. Gypsum, 118 NLRB 20 (1957); 

William Cameron €& Co. Inc., 98 NLRB 969 (1952) ; 
Southern Industries Co., 92 NLRB 998 (1950) ; 
Sonotone Corp., 90 NLRB 1236 (1950) ; 

The Ironsides Co., 8i NLRB 1564 (1949). 


Direction by a skilled employee to a helper to do repair 
work or emergency overtime work, where within and 
handled according to company policy (as in the instant 
case) does not establish supervisory status. West Penn 
Power Co., 139 NLRB 810 (1962). American Radiator 
and Standard Sanitary Corp., 119 NLRB 1715 (1958). 


It is true, as the Board points out, that it is not neces- 
sary to continually exercise supervisory authority where 
it exists in order to deem the employees supervisors. 
Nevertheless it is equally true that where, as here, the 
overwhelming evidence shows that the engineers were not 
told they had any supervisory authority, the sporadic exer- 
cise of some supervisory authority where the work is 
ordinarily routine in nature cannot transform the employ- 
ees into supervisors. N. L. R. B. v. Lindsay Newspapers, 
315 F. 2d 709 (5th Cir. 1963); NV. L. R. B. v. Quincy Steel 
Casting Co. Inc., 200 F. 2d 293 (1st Cir. 1952). 


See also: Eastern Camera and Photo Corp., 140 NLRB 
569 (1963); Webb Fuel Co., 135 NLRB 309 (1962), aff’d. 
308 F. 2d 936 (6th Cir. 1962) ; V. 1. P. Radio Inc., 128 NLRB 
113 (1960); Puerto Rico Glass Corp., 101 NLRB 1349 
(1952) ; International Harvester Co., 85 NLRB 1175 (1949) ; 
Arlington Hotel Co., supra. Any direction which the engi- 
neers might give to shore based repair crews is again like 
that of an experienced mechanic directing the work of 
helpers. Material Service Division, General Dynamics 
Corp. and District 2, MEBA, 144 NLRB 908 (1963). 
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One of the tests as to whether supervisory status exists 
is the use of independent judgment. In other words if 
someone higher up in the hierarchy independently investi- 
gates and approves any recommendations of the employee 
as to discipline or discharge—as the record unquestionably 
shows is the case here—the employee making such recom- 
mendations is not a supervisor within the meaning of the 
Act. U.S. Gypsum, 118 NLEB 20 (1957), American Radia- 
tor and Standard Sanitary Corp., supra; Eastern Camera 
& Photo Corp., supra; Sante Fe Trail Transportation 
Company, 119 NLRB 1802 (1958); U. S. Gypsum Co., 92 
NLRB 18 (1950). 


A corrolary to the rule that routine direction does not 
establish supervisory status is that disciplining or dis- 
charging employees in extraordinary or emergency situa- 
tions such as drunkenness, violence or sleeping on the job 
similarly does not vest an employee with supervisory 
status. Southern Industries Co., supra; Arlington Hotel 


Co., supra; Reeves and Sons, supra; The Ironsides Co., 
supra. 


Another important factor often considered by the Board 
in determining supervisory status is the ratio of supervi- 
sors to employees. Thus where it was found that certain 
personnel would only have one or two employees to ‘‘super- 
vise’? the Board has found them to be employees. Plastics 
Industrial Products Inc., 139 NLRB 1066 (1962); UJ. S. 
Gypsum Co., 121 NLRB 370 (1958); The Ironside Co., 
supra; American Radiator & Standard Sanitary Corp., 
supra; Santa Fe Trail Transportation Co., supra; Republic 
Steel Corp., 94 NLRB 1294 (1951). 


Moreover, the mere fact that employees attend man- 
agerial meetings, where they have no part in the formula- 
tion of management policies, is not sufficient to warrant 
their classification as supervisors. Newark Stove Co., 143 
NLRB 583 (1963). 


30 


It should be noted that the fact that the Company re- 
quires the engineers to have Coast Guard licenses (although 
the Coast Guard itself does not so require, since diesel tow- 
boats are not under Coast Guard jurisdiction) does not 
have any bearing on their status as employees. United 
States Steel Corp., supra; Graham Transportation Co., 
supra. 


In Security Guard Service Inc., 154 NLRB No. 4 (de- 
cided June 27, 1965), the most recent reported case on the 
subject of supervisors, the Board considered many of the 
elements present in the instant case as they applied to 
sergeants of security guards, and concluded that they were 
not supervisors. The Board noted that the sergeants 
“‘spend the majority of their time performing the same site 
patrol and guard functions as do the guards. . . .’? The fact 
that the sergeants were required to maintain daily activity 
logs and time cards of the guards who were assigned to 
their shift, was held not to be a sign of the supervisory 
authority of the sergeants. The Board likewise rejected 
as an indication of supervision the fact that the sergeants 
had the responsibility for relaying daily instructions from 
the captain to the guards. 


The Board further observed, in answer to the employ- 
ees contention that the sergeants have authority responsibly 
to direct the guards’ activities: 


“«. . - [HJowever, the record indicates that the 
directions are generally of a routine nature, requir- 
ing no independent judgment, and the sergeants pri- 
marily act as conduits for instructions from the 
Captain.’’ 


In respect to the authority of the sergeants to discipline 
the guards and adjust grievances, the Board held: 
“Although the Employer maintains that the 


sergeants have the authority to hire and fire and/or 
effectively recommend such action, the authority to 
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promote, discipline and adjust grievances, there is 
no evidence that such authority has even been exer- 
cised. Further, though there is some evidence re- 
flected in the record that the sergeants were at one 
time or another advised that they possessed some of 
the above indicia of supervisory authority, such evi- 
dence alone is not dispositive. The Board has held 
that the mere issuance of a directive to alleged super- 
visors, setting forth supervisory authority, is not 
determinative of their supervisory status. Connec- 
ticut Light and Power Co., 121 NLRB 768, 770; Cin- 
cinnati Transit Co., 121 NLRB 765. The absence, 
for all practical purposes, of the exercise of such 
authority negates its existence. Southern Bleachery 
and Print Works, Inc., 115 NLRB 787. Sperry Gyro 
Co., 1386 NLRB 294, 296.” 


The factual situation in the instant case is similar in 
almost every respect to that in Security Guard Service, Inc., 
and requires the same holding, i.e., that the engineers are 
not supervisors. 


That conclusion is likewise required by the other cited 
Court and Board decisions which establish ‘‘supervisory”’ 
criteria. 


POINT Ill 


The stipulation entered into by the General Coun- 
sel, the Company and the MOA, but not the Petitioner, 
that chief engineers are supervisors within the mean- 
ing of the Act is not binding on the Petitioner or the 
Trial Examiner; the proceeding should be remanded 
to the Board to permit evidence as to the status of the 
chief engineers. 


At the hearing, the General Counsel, the Company and 
the MOA agreed to a lengthy stipulation which provided 
in relevant part: 


‘“*XXXVIII. At all times material herein chief 
engineers in the employ of MVBL were and are 
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supervisors within the meaning of Sec. 2(11) of the 
Act”? (JA 668). 


Despite MEBA’s refusal to agree to the stipulation and 
over its objection the Trial Examiner allowed the stipula- 
tion in evidence as a stipulation of ‘‘3 out of 4’? (JA 14). 
Thereafter the Trial Examiner ruled that the petitioners 
were precluded from introducing evidence to prove that 
chief engineers were employees within the meaning of the 
Act. Moreover, the Trial Examiner felt himself bound by 
the stipulation in spite of the fact that petitioner expressly 
refused to concur in it and in spite of the fact that the 
little evidence that was introduced dictated a result con- 
trary to the stipulation. In the course of his opinion the 
Tria] Examiner stated: 


“In the absence of such stipulation, the evidence 
presented here would require the same findings as to 
the non-supervisory status of chief engineers as has 
been made in regard to assistant engineers. How- 
ever, for the purposes of the instant matter, the un- 
dersigned considers himself bound by the stipulation 
of the parties to the contrary’? (JA 795). 


The Board found no prejudicial error in the rulings of 
the Trial Examiner and affirmed them. As to the stipula- 
tion, the Board said: 

“‘The Trial Examiner found that the assistant 
engineers were not supervisors and indicated that 
but for a stipulation that the chief engineers were 
supervisors he would have found them to be em- 
ployees under the Act too. We do not agree’? (JA 

). 


Sec. 102.8 of the Board’s Rules and Regulations pro- 
vides that the charging party is a party to the proceeding.” 
A party to an administrative proceeding is guaranteed the 
right to present evidence by the Administrative Procedure 


129 C. F. R. $102.8 (1965). 
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Act. 60 Stat. 241, 5 U.S. C. See. 1006 (1946). Sec. 1006(c) 
provides, in pertinent part: 


‘Every party shall have the right to present his 
case or defense by oral or documentary evidence, 
to submit rebuttal evidence, and to conduct such 
cross-examination as may be required for a full and 
true disclosure of the facts.’? (Emphasis supplied.)* 


It has consistently been the practice that where a stipu- 
lation is accepted in evidence from which the charging 
party expressly dissents, the charging party is afforded 
the opportunity to introduce evidence. In U. A. W. (Borg- 
Warner Corp.) v. N. L. R. B., 231 F. 2d 237 (7th Cir. 1956), 
cert. denied 352 U. S. 908 (1956) the General Counsel and 
the parties to the proceeding entered into a series of stipu- 
lations, some of which were objected to by the charging 
party. The court held that the receipt in evidence of the 
stipulation did not constitute the denial of a fair hearing 
because the charging party was given, the opportunity to 
introduce evidence even though none was introduced. The 
Court stated: 


‘“<To the extent that the Lara ae party] did 
not join in the stipulation, it was entitled to submit 


8 Sec. 10(b) of the National Labor Relations Act (as amended) 
provides that proceedings before the trial examiner of the Board 
“shall, so far as practicable, be conducted in accordance with the 
rules of evidence applicable in the district courts of the United States, 
adopted by the Supreme Court of the United States pursuant to the 
Act of June 19, 1934” (U.S.C., Title 28, Secs. 725-B, 723-C). 

The question of supervisory capacity under Sec. 2(11) of the 
Act is obviously a question of law. The stipulation in question 
here is therefore a stipulation as to law. This being the case, under 
the Federal Rules of Civil Procedure, the stipulation would not be 
binding on a court even if all parties had consented to it. The 
parties cannot bind the court by stipulations as to law or as to the 
legal effect of admitted facts. Los Angeles Ship Building & Dry 
Dock Corp. v. United States, 289 F. 2d 222 (9th Cir. 1961) ; Koenig 
v. Frank's Plastering Co., 227 F. Supp. 849 (D. Neb. 1964) ; Stancil 
v. United States, 200 F. Supp. 36 (E. D. Va. 1961) ; Minneapolis 
Brewing Co. v. Merritt, 143 F. Supp. 146 (D. N. D. 1956). 
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evidence to contradict or explain the parts thereof 
in which it did not join.”’ 


To the same effect see: 


A. Custen Inc., 122 NLRB 1242 (1959) (opinion of trial 
examiner at 1248, n. 1); Central States Petroleum Union, 
Local 115, 127 NLRB 223 (1960) (opinion of Trial Ex- 
aminer at 230) ; Kohler Co., 128 NLRB 1062 (1960) (opinion 
of Trial Examiner at 1168, n. 29). 


See. 10 of the Act specifically grants the circuit courts 
of appeal the power to remand a decision of the Board for 
the taking of additional evidence. 


The petitioner repeatedly offered to introduce evidence 
relevant to the issue of whether chief engineers were ‘‘sn- 
pervisors”’ or ‘‘employees”’ within the Act. The exclusion 
of this evidence renders the record on review incomplete 
insofar as the petitioners were denied the right to intro- 
duce such evidence. N. L. R. B. v. Indiana & Michigan 


Electric Co., 318 U.S. 9, 28 (1943). 


Where the refusal of such evidence is predicated upon 
error, the courts have exercised their discretion to remand 
so that the excluded evidence may be incorporated in the 
record and the Board given a chance to reconsider its find- 
ings in the light of the new evidence. N. L. R. B. v. Amer- 
tcan Federation of Television and Radio Artists, 285 F. 2d 
902 (6th Cir. 1961) ; Daily Review Corp. v. N. L. R. B., 192 
F. 2d 269 (2nd Cir. 1951). 


The decision of the Trial Examiner found that the chief 
engineer and assistant engineer performed exactly the same 
work (with one insignificant exception). The Board in its de- 
cision drew no distinction between assistants and chiefs in 
finding that both of them ‘‘exercise supervisory authority’’. 
The evidence which was erroneously excluded was offered 
to demonstrate that the chief engineers never were told 
they had supervisory authority and that they never exer- 
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cised supervisory authority. Therefore since it has been 
clearly acknowledged that both assistants and chiefs occupy 
in all material respects the same position, evidence relevant 
to showing the non-supervisory capacity of chiefs would 
likewise be relevant to showing the non-supervisory ca- 
pacity of assistants. The court should therefore remand 
the matter to the Board so that this evidence may be in- 
troduced. 


Conclusion 


The decision of the Board that the towboat engineers 
here involved are supervisors, unsupported as it is by sub- 
stantial evidence, will, if not set aside, create mischief and 
confusion in the labor relations of the towboat industry. 
Engineers on most of the towboats on the Mississippi River 
and its tributaries have been classified by the Board as 
non-supervisory, while in the instant case the engineers of 
one of the largest towboat companies on the rivers are 
classified by the Board as supervisory. As a result some 
have the benefit of the protection of the Act while others are 
left to the mercy of their employers. This chaotic situation 
exists despite the fact that, as appear from the record in 
this case and the decisions of the Board in other cases, the 
functions of engineers on all river towboats are virtually 
identical and non-supervisory. 


Moreover, the petitioning union has been held to be a 
‘labor organization’? within the meaning of the Act on the 
very ground that among its members are non-supervisory 
employees. Significantly, the only members of petitioners 
in that category are the engineers on the towboats. 


These engineers employed by the Company here in- 
volved are left without the Act’s protection despite the 
Trial Examiner’s finding that many of them were dis- 
criminatorily discharged by the Company in violation of 
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the Act. At the same time the Company’s engineers are 
subject to all the obligations under the Act applicable to 
the members of ‘‘labor organizations”. This inequitable 
situation is not warranted by the facts of this case and 
does violence to the basic purpose of the Act. 


The Decision and Order of the Board should be set 
aside and the case remanded to the Board to determine on 
the record before it and on the Trial Examiner’s report 
and recommendations whether the Company engaged in 
the unfair labor practice charges alleged in the complaint 
issued by the General Counsel of the Board. 


In the alternative, the Decision and Order of the Board 
should be set aside and the case remanded to the Board for 
a further hearing on the question as to whether the chief 
engineers and the assistant engineers are employees within 
the meaning of the Act. 


Dated: September 24, 1965. 


Respectfully submitted, 


Ler Pressman, 
Attorney for Petitioner, 
50 Broadway, 
New York, New York 10004. 


Davi Scerwxee, 
Joax Stzzx Kiox, 
of Counsel. 
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APPENDIX 


The relevant provisions of the National Labor Relations 
Act, as amended are as follows: 


Sgorton 2... 


(3) The term ‘‘employee”’ shall include any employee, 
and shall not be limited to the employees of a particular 
employer, unless the Act explicitly states otherwise, and 
shall include any individual whose work has ceased as a 
consequence of, or in connection with, any current labor 
dispute or because of any unfair labor practice, and who 
has not obtained any other regular and substantially equiv- 
alent employment, but shall not include any individual 
employed as an agricultural laborer, or in the domestic 
service of any family or person at his home, or any in- 
dividual employed by his parent or spouse, or any indi- 


vidual having the status of an independent contractor, or 
any individual employed as a supervisor, or any individual 
employed by an employer subject to the Railway Labor Act, 
as amended from time to time, or by any other person who 
is not an employer as herein defined. 


(11) The term ‘‘supervisor’’ means any individual hav- 
ing authority, in the interest of the employer, to hire, trans- 
fer, suspend, lay off, recall, promote, discharge, assign, re- 
ward, or discipline other employees, or responsibly to 
direct them, or to adjust their grievances, or effectively to 
recommend such action, if in connection with the foregoing 
the exercise of such authority is not of a merely routine or 
clerical nature, but requires the use of independent judg- 
ment. 
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Sscrion 10(f)—Review or Frvan Oper or Boarp 
on Perrrion ro Courr 


(£) Any person aggrieved by a final order of the Board 
granting or denying in whole or in part the relief sought 
may obtain a review of such order in any United States 
court of appeals in the circuit wherein the unfair labor 
practice in question was alleged to have been engaged in 
or wherein such person resides or transacts business, or in 
the United States Court of Appeals for the District of 
Columbia, by filing in such court a written petition praying 
that the order of the Board be modified or set aside. A 
copy of such petition shall be forthwith transmitted by the 
clerk of the court to the Board, and thereupon the aggrieved 
party shall file in the court the record in the proceeding, 
certified by the Board, as provided in section 2112 of title 
28, United States Code. Upon the filing of such petition, 
the court shall proceed in the same manner as in the case 
of an application by the Board under subsection (e), and 
shall have the same jurisdiction to grant to the Board 
such temporary relief or restraining order as it deems just 
and proper, and in like manner to make and enter a decree 
enforcing, modifying, and enforcing as so modified, or 
setting aside in whole or in part the order of the Board; 
the findings of the Board with respect to questions of fact 
if supported by substantial evidence on the record consid- 
ered as a whole shall in like manner be conclusive. 
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BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
District 2, Marine Engineers Beneficial Association, 
AFL-CIO, herein referred to as MEBA, to review and 
set aside an order of the National Labor Relations 


(1) 


57 
« 


Board issued on March 15, 1965, pursuant to Section 
10(c) of the National Labor Relations Act, as amend- 
ed (61 Stat. 136, 73 Stat. 519, 29 U.S.C. Sec. 151, e¢ 
seg.). On June 9, 1965, the Court granted the motion 
of Mississippi Valley Barge Line Company, herein 
called the Company, to intervene in this proceeding. 
The Board’s Decision and Order (J.A. 764-810)? are 
reported at 151 NLRB No. 74. This Court has juris- 
diction under Section 10(f) of the Act. 


STATEMENT OF FACTS 


A. The Board’s findings 


On the basis of charges filed by MEBA, the Gen- 
eral Counsel issued a complaint against the Company 
which alleged (a) that the Company violated Section 


8(a)(3) and (1) of the Act by discharging certain 
of its “employees” (assistant engineers) who favored 
representation by MEBA; (b) that the Company vio- 
lated Section 8(a) (1) of the Act by discharging cer- 
tain “individuals” (chief engineers) who favored rep- 
resentation by MEBA and that such discharges were 
made “in order to interfere with, restrain, and coerce 
employees of” the Company; (c) that the Company 
violated Section 8(a)(1) of the Act by threatening 
certain “employees” (assistant engineers); and (d) 
that the Company violated Section 8(a)(2) of the 
Act by rendering illegal assistance to the Marine Of- 


1 References are to pages of the Joint Appendix. Wher- 
ever in a series of references a semicolon appears, refer- 
ences preceding the semicolon are to the Board’s findings; 
succeeding references are to the supporting evidence. 
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ficers’ Association, herein referred to as MOA, by the 
acts described in (a), (b), and (c) above, and by re- 
quiring as “a condition of employment of assistant 
engineers” that they “become and remain members in 
good standing of MOA” (J.A. 655-662). 

The Board found that the record made pursuant to 
this complaint did not support a finding of any statu- 
tory violation because the Company’s chief engineers 
and assistant engineers were “supervisors” within the 
meaning of Section 2(11) of the Act and, therefore, 
were excluded from the statutory protections afforded 
to “employees” within the meaning of Section 2(3). 
The facts upon which the Board’s decision rests are 
summarized below. 


1. Background 

The Company is engaged in the business of provid- 
ing tug and tow boat service for the transportation 
of freight on the Mississippi River and its tributaries 
(J.A. 807; 656, 663). Prior to the events which gave 
rise to this case, and at least as early as 1948, the 
Company’s licensed chief and assistant engineers had 
been represented by MEBA (J.A. 766; 665). The 
Company’s other officers—masters, mates and pilots— 
were represented by the International Organization of 
Masters, Mates, and Pilots (herein referred to as 
MMP) (J.A. 766; 698, 701). The National Maritime 
Union (herein referred to as NMU) represented the 
unlicensed, non-officer personnel, including strikers * 
and deckhands (J.A. 703). 


2The term “striker” is used in this case in its nautical 
sense, i.e. “an enlisted man who is working for a petty offi- 
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In June 1962, the Company received notification 
that MOA claimed to represent 2 majority of all of 
the Company’s officer personnel (J.A. 767; 678, 665- 
666). Confronted with conflicting claims and demands 
by MEBA, MMP, and MOA, the Company sought to 
resolve all disputes concerning representation of its 
officer personnel by means of an election (J.A. 768- 
770; 678-679). Utilization of the processes of the 
Board was not contemplated by any of the parties; 
for, as stated at that time by MEBA’s general coun- 
sel, “everybody [knew] . . . that the supervisor, be 
they engineers or masters, mates or pilots, are so- 
called supervisors and therefore don’t come under the 
National Labor Relations Act, and you can’t have 
elections under that Act” (J.A. 785; 751).* Having 
been unsuccessful for many years in its efforts to con- 


vince the Board that it should exercise jurisdiction 
over these personnel, the Company made no effort 
to invoke the Board’s processes for the desired elec- 
tion (J-A. 451-452, 577-578). An election was held, 
however, under the direction of a private third party, 
but the counting of ballots was enjoined by the St. 
Louis County Circuit Court (J.A. 773).* In that pro- 


cer’s rate.” Webster's Third New International Dictionary, 
1961, p. 2263. More particularly, a “striker” is an unlicensed 
man working in the engineering department of a tow boat 
who may eventually qualify as an engineering officer (J.A. 
33, 669). 


See also J.A. 752 and MEBA’s letter to its members 
(J.-A. 755, 632-633). 


+ Jackson, et al. v. Hilpert, et al., 51 LRRM 2159, 45 L.C. 
para. 50,625 (Sept. 4, 1962). 
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ceeding, MEBA took the position, and the Court held, 
that “all of the licensed engineers, masters, pilots and 
mates employed by the [C]ompany” were supervisors 
within the meaning of the Act and the Board did not 
have jurisdiction (J.A. 785; 628, 631-632, 680-682, 
683-687). 

Thereafter, MOA called a strike at some of the Com- 
pany’s vessels on September 4, 1962 (J.A. 774; 469- 
471). On September 5, the Company notified MEBA 
and MMP that it was recognizing MOA as represent- 
ing “all its boat officers” (J.A. 774; 688). Within a 
few days of this recognition, several known MEBA 
adherents were relieved of their duties aboard Com- 
pany boats (J.A. 776-777; 39-40, 86-88, 96). On 
September 9, MEBA issued a strike call to the Com- 
pany’s engineers and began picketing (J.A. 777-778). 
This picketing gave rise to another State court pro- 
ceeding in which David Scribner, counsel for MEBA, 
stipulated that “all engineer members of MEBA in 
the employ” of the Company, “including chief and as- 
sistant engineers” were “supervisors” (J.A. 785; 
667). On September 18, the Company discharged 
those engineers who had engaged in picketing (J.A. 
779-780; 666). 

On December 20, 1962, MEBA filed a charge with 
the Fourteenth Region of the Board alleging that the 
engineers discharged by the Company were employees 
within the meaning of the Act and that their rights 
as such under Section 7 had been violated (J.A. 667, 
694-697). On March 12, 1963, MEBA withdrew this 
charge, after being advised by the General Counsel’s 
investigating attorney that the Company’s engineers 
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were supervisors within the meaning of Section 2 
(11) of the Act, and therefore not protected employees 
within the meaning of Section 2(3) (see pp. 19-20, 
infra). On the following day, MEBA filed in the 
Board’s Thirteenth Region the charge upon which 
this case is based, alleging that members of District 
2, MEBA, were “persons” who had been discrimi- 
nated against by the Company to discourage member- 
ship in MEBA and encourage membership in MOA 
and who had been refused reinstatement (J.A. 652- 
653, 667, 694). The complaint issued by the General 
Counsel on the basis of this second charge is described 
supra at pp. 2-3. In accordance with this complaint, 
the General Counsel throughout the hearing took the 
position that no issue with respect to the status of the 
Company’s chief engineers existed; they were super- 
visors (J.A. 795; 90-91, 668). As previously noted, 
the Board dismissed the complaint on the ground that 
both chief engineers and assistant engineers were 
supervisors (J.A. 809-810). 


2. The Nature of the Company’s Operations and 
Personnel Organization 

As stated above, the Company provides tug and tow- 
boat service for the transportation of freight on the 
Mississippi River and its tributaries. At all times 
relevant, the Company had a complement of 19 boats 
of which 9 to 11 were in actual operation (J.A. 807; 
30-31, 434). These boats ranged in size from 1,000 
to 6,000 horsepower and in value from $300,000 to 
$2,000,000. Sixty percent of the value of a boat is in 
its engines and machinery (J.A. 807; 36-37, 434-435, 
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584-585). The crew of each of these boats was di- 
vided into two departments (J.A. 50, 435). The engi- 
neering department was under the direction of the 
chief engineer and had responsibility for the main en- 
gine room, the auxiliary engine room, the steering 
room, and the machinery and equipment found therein 
(J.A. 389-390, 435-486, 452-453). This machinery * 
included the main engines, air compressors, evapor- 
ators, generators, windlasses, steering mechanism, 
electrical wiring, and fire fighting equipment (J.A. 
789-790; 50, 144, 263-264, 452-453, 461-463). In 
addition to the chief engineer, the engineering depart- 
ment was composed of an assistant engineer and two 
“strikers”. The deck department had responsibility 
for navigation of the boat and maintenance of its 
hull and barges. This department was under the 
captain, or master pilot, and consisted of him, a pilot, 
two mates, six deckhands, a cook and a waiter-utility 
man (J.A. 807). 

While plying the river, the 24-hour workday of the 
boat was divided into four periods (called watches) ; 
each watch was 6 hours in duration. The forward 
watch, from 6 a.m. to noon and from 6 p.m. to mid- 
night, was composed of the master, first mate, three 
deckhands, the chief engineer and his striker (J.A. 
807, 788; 32-38, 669). The master navigated the 
boat, did the steering, and directed activities on deck 
through orders to the first mate, who commanded the 
deckhands (J.A. 788; 354). The chief engineer had 


50On three of the Company’s boats the machinery alone 
was valued at $1,200,000 (J.A. 260, 584-585). 
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responsibility for the operation of the engines and 
machinery of the boat and directed the activities of 
his striker (J.A. 672, 452-453). The afterwatch was 
identical to the forward watch except that the pilot 
assumed the duties of the master, the second mate 
relieved the first mate, the assistant engineer as- 
sumed the duties of the chief engineer and his striker 
relieved the chief’s striker (J.A. 788-789; 669, 438). 

There was 2 well-defined chain of command on these 
towboats, and officers were afforded certain privileges 
that were not granted to the crew generally. Only 
licensed officer personnel aboard * had private rooms, 
which were cleaned by the utility man (J.A. 437). 
The strikers and deckhands cleaned their own rooms, 
which they occupied in groups of two or three (J.A. 
791; 204, 438). The officers and crew ate at the same 
table, but the place of honor at the head of the table 
was reserved to the master, with the chief engineer 
always seated immediately at his left and his first 
mate at his right (J.A. 791; 447). The crew sat in- 
discriminately at the foot of the table. When the 
afterwatch ate, the pilot replaced the master, the 
second mate replaced the first mate and the assist- 
ant engineer replaced the chief engineer (J.A. 447- 
448). For off-duty hours, the officers had their own 
lounge separate from that of the crew and the two 


“The Company requires that all its officers—masters, 
pilots, mates, chief and assistant engineers—possess a United 
States Coast Guard license, which may be obtained upon 
completion of certain specified requirements, including satis- 
factory completion of an examination (J.A. 787; 59, 63, 64, 
297, 438-440, 671). 
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most senior officers, the master and the chief engi- 
neer, had their own small office (J.-A. 438). Only 
licensed officer personnel were invited to, and attended, 
Company meetings at which executives reviewed the 
Company’s financial situation and discussed prob- 
lems concerning the administration of the boats and 
their unlicensed personnel (J.A. 791; 58-59, 121-124, 
127-129, 155-156, 400, 407-414, 417-418, 466). 

The master was the most senior officer on the Com- 
pany’s boats and technically he was in complete 
charge (J.A. 51, 455-456, 576). However, the record 
discloses only a single instance, described as very un- 
usual, in which a master exercised his authority to 
overrule a chief engineer (J.A. 456). For, as the 
Company’s president explained, and many engineers 
agreed, “[nJo captain . . . would have the temerity 
to question the chief’s actions as far as the engine 
room is concerned and vice versa” (J.A. 50-51, 255- 
257, 352, 436). From his station in the pilot house 
the master (or pilot) was able to control the engines 
during normal operation. Emergencies occurred fre- 
quently, however, and then the master or pilot had 
to call upon the judgment, skill, and experience of 
the watch engineer with respect to what could, and 
what could not, be done to the boat’s expensive ma- 
chinery (J.A. 121, 255-256, 269, 351-352, 457-458). 
Usually such emergencies gave rise to a request from 
the master or pilot to the watch engineer for more 
power from the engines than they normally produced. 
The only way to obtain this added power was to 
“overload” the engines and only the engineer on watch 
was capable of creating this overload; it could not be 
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done from the pilot house. (J.A. 789; 255-258, 268- 
269, 351-352, 459). It was the watch engineer who 
decided whether the boat’s machinery, often valued 
in excess of one million dollars, should be overloaded, 
and if so, for what period of time (J.A. 789; 254- 
256, 268-269, 351-352, 457-458, 561). When, as often 
happened, machinery was not functioning properly, it 
was the chief or assistant engineer (whichever hap- 
pened to be on watch) who had to make the determi- 
nation and the often difficult decision as to how best to 
remedy the situation (J.A. 255, 456-458). In such a 
case the master in the pilot house would have no 
way of knowing of the situation in the engineroom, 
and would not even be consulted prior to a shutdown 
or reduction in output of the faulty machinery (J.A. 
256, 259-260, 561). Usually the master or pilot would 
be notified of such action, however, so that they might 
better perform their primary function of steering the 
the boat and its tow (J.A. 256). Therefore, although 
the master headed the chain of command, his main 
responsibility was confined to navigating the boat and 
its tow. Similarly, the engineering officers were vir- 
tually autonomous in carrying out their responsibility 
of directing the manufacture of the boat’s drinking 
water, and in case of fire, of directing the crew’s 
efforts to extinguish it (J.A. 807; 457, 462-463). 
While the line between deck and engineering de- 
partments was seldom crossed, the chain of command 
did have meaning; and distinctions were made be- 
tween officer personnel on the basis of their responsi- 
bilities and duties. All communications to the shore 
were to be made through the chain of command, with 
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the master as sole and final communicant with land 
(J.A. 50). All requisitions from the engineering de- 
partment were signed and approved by the chief engi- 
neer, and he was the final authority with respect to 
the makeup of watches within his department (J.A. 
293, 332, 882). All of the Company’s money on board 
was held by the master and he did all the clerical work 
for the boat (J.A. 788; 455). The master was the 
highest paid officer on board ($1,040 per month) and 
the chief engineer second highest ($890 per month) 
(J.A. 699, 673). The assistant engineer ($753 per 
month) received less than the pilot ($885), but more 
than either mate ($648,70—first mate, $587.50—sec- 
ond mate)* and much more than his most experienced 
striker ($479.91). 


3. Duties and responsibilities of the Company's 
engineers aboard the boats 


At the time this controversy arose, the contract in 
force between the Company and MEBA provided that 
“Ts]ubject to Seniority Rule and to the approval of 
the Company, Chief Engineers shall be given the privi- 


*It would seem clear that mates, as well as masters and 
pilots, were supervisors within the meaning of the Act— 
their contracts with the Company provided that they had 
authority, “at least effectively to recommend the hiring, 
transfer, suspension, discharge and discipline of crew mem- 
bers and with authority, in the exercise of their independent 
judgment, responsibly to direct members of the crew in the 
performance of their work” (J.A. 668, 698, 701). 


“This monthly figure is derived from J.A. 708. Strikers 
are off one day for every day worked; therefore, $221.50 
(weekly salary) was multiplied by 26 and the product di- 
vided by 12. 
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lege of employing and discharging their own Assist- 
ant Engineers” (J.A. 672). The contract provided 
further that the chief engineer had responsibility for 
the operation and maintenance of the machinery and 
engineroom while aboard, and that the assistant en- 
gineer was under his direction (J.A. 672). Where 
possible, the chief engineer was to set watches in 
such a way as to avoid penalty time for assistant en- 
gineers (J.A. 675). The chief, as senior officer in the 
engineering department, performed all of its clerical 
work and was responsible for approving all requisi- 
tions sent from it. 

Aside from these differences, the duties of chief and 
assistant engineers were quite similar. When on 
watch in the engine room, their duties were identical 
(J.A. 790; 43, 238, 331-332, 350, 463, 457-458).° Each 


was in complete charge of his watch, with full re- 
sponsibility during that period for all the machinery 
on the boat (J.A. 807; 144-145, 147, 172-174, 214, 
238, 305, 332, 346, 350, 356, 452, 504). It was un- 
disputed that in emergency situations the watch en- 


*The Company’s engineers were listed on one seniority 
list and many served as chief as well as assistant engineers. 
The number of engineers serving as chief at any given time 
was directly proportional to the number of Company boats 
then operating (J.A. 669, 115-116, 153, 328, 350, 448, 605). 
As MEBA points out in its brief p. 3, n. 4, on one of 
the Company’s boats, (the Calumet), engineers worked with- 
out a striker, but this boat never operated more than one 
month in any year and operated only 2 or 3 days in some 
years. It was not in operation during the period relevant to 
this case (J.A. 436, 586). An assistant engineer new to the 
Company was put on 6 months’ probation, and the chief engi- 
neer working with him reported to the Company with re- 
spect to his performance during this period (J.A. 390). 
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gineer was the sole judge of what actions, if any, 
should be taken with respect to the boat’s machinery. 
Typically, he had to decide whether to overload the 
engines when requested by the pilot house; whether to 
shut down malfunctioning machinery or reduce its 
output; and whether to try making repairs himself or 
to seek assistance from the other engineer and striker 
aboard or from shore-based personnel (J.A. 790; 58, 
121, 145, 199-200, 253, 255, 267, 269, 316-317, 446- 
447, 561). In emergency situations the watch engi- 
neer would ordinarily order his striker to cease his 
normal duties * and direct him to perform such duties 
as the engineer deemed necessary until the 
emergency was met (J.A. 269-270, 322). In 
some situations, the engineer might also call 


upon the deckhands for help and direct their 
activities in providing manual steering or splicing 
cable (J.A. 790; 354, 461, 574). Since the engineers 
were the only mechanical experts on board the boats 
while underway, their judgment with respect to the 
machinery was of necessity final. They had responsi- 
bility for the equipment and, therefore, their advice 


20 The normal duties of a striker included checking gauges 
on machines, recording the readings in the engine room log, 
oiling machinery, mopping oil spots, sooging (washing 
walls), painting, and cleaning the machinery spaces (J.A. 
807; 38, 218-219, 363-366, 386, 453). If the striker noted 
some malfunction in the machinery, he notified the watch 
engineer, who decided how to remedy the situation. MEBA’s 
contract with the Company provided that chipping, painting, 
sooging, mopping and wiping were not considered normal 
duties of an engineering officer (J.A. 676, 282-288). An en- 
gineering officer would not think of helping a striker mop 
spilt oil (J.A. 228-224). 
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and opinion were sought by those outsiders who did 
work on the boat’s machinery (J.A. 266-267). The 
engineers demanded that they be allowed to check and 
approve all repairs made by outsiders. Moreover, on 
behalf of the Company they rejected outside work 
which they considered faulty and demanded that it 
be done over (J.-A. 676-677, 375-378, 445, 582-583). 
In addition to making underway repairs and perform- 
ing preventive maintenance, the normal duties of a 
watch engineer included overseeing, on a regular basis, 
the work of his striker and training new strikers 
(J.A. 42, 69, 172, 196, 254, 267, 388, 453). In per- 
forming this responsibility, the watch engineer spent 
some of his time while on watch walking around be- 
hind the striker in order to check on his work (J.A. 
69, 255, 386, 388). 

When the engineer wanted something special done 
such as cleaning or painting a particular place, he 
would tell the striker and expect him to follow this 
order (J.-A. 228, 353, 366). Assistant Engineer Mc- 
Broom fired a striker who flatly refused to do some 
work he had asked him to do. In the spring of 1962 
McBroom allowed a striker to resign rather than be 
fired when he refused to do over work that McBroom 
considered improperly done (J.A. 239-242). When 
Leroy Ernst was an assistant engineer, he fired 
striker Hurd for refusing to obey his order to clean 
a centrifuge (J.A. 353). 

Of the 22 engineers who testified in this case, 17 
stated without contradiction that it was assumed on 
the boats that the engineering officer on watch had 
authority to give orders to his striker and demand 
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that they be carried out (J.A. 41-43, 60, 72, 83, 103- 
104, 182, 146, 165, 172, 196, 238-239, 265, 305, 316- 
$18, 334, 350-351, 392, 417-418). One witness was 
told by a representative of management that when 
he assumed his duties as assistant engineer on watch, 
he not only had full responsibility for his watch, but 
also had authority to fire any striker not performing 
his duties or not following orders (J.A. 808; 353- 
354, 356, 493). All other engineers testified that they 
had not been told by management either that they had 
such authority or that they did not have it. All as- 
sumed that they did, however (J.A. 808; 57-58, 60, 69, 
72, 83, 146, 165, 172, 238-239, 254, 258, 265, 316- 
318, 334, 350-351, 393, 489, 468, 616). At least four 
assistant engineers and several chief engineers had 
discharged strikers and in all cases their action was 


backed up by the Company (J.A. 808; 43, 45-48, 
132-133, 239, 241-242, 300-301, 316, 334, 342, 345- 
346, 358, 357, 378-379, 392, 422, 423-428, 497-500, 
505).% Moreover, the watch engineer authorized 


1 Examples of situations which were not emergency in 
nature, but required the use of sound discretion and inde- 
pendent judgment on the part of the engineers exercising 
their authority to discharge their striker, are: 

(1) Assistant Engineer Hosp relieved striker Pankey of his 
duties when he pumped oil in New Orleans harbor contrary to 
orders (J.A. 182-188, 402, 746). (2) Assistant Engineer 
Caulkins fired a striker for closing an oil valve when such 
action could have severely damaged an engine (J.A. 334, 
886-887, $48). (8) Assistant Engineer McBroom fired a 
striker who flatly refused to do some work he had asked him 
to do (J.A. 289). (4) In the spring of 1962 McBroom al- 
lowed a striker to resign rather than be fired when he re- 
fused to do over work that McBroom considered improperly 
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overtime and penalty pay “ for the striker, and could 
require a striker to undertake extra duties or call him 
back to duty when he was off watch (J.A. 808; 268, 
276-277). Furthermore, a watch engineer had the 
authority to refuse the assignment of a relief striker * 
to his watch (J.A. 808; 202, 210, 222, 225-226, 345- 
346, 359-360, 454, 468, 496). Unlike engineers, the 
strikers received a separation report at the end of 
their tour of duty on the boats. The engineers told 
the master what to write on these reports with re- 
spect to recommendations for reemployment by the 
Company (J.A. 808; 242, 307, 317, 359, 378-379, 387, 
413-414, 428-429). Although it was against Company 
rules, on occasion strikers left the boat while it was 
underway. Before they could leave, they had to obtain 


permission from their watch engineer (J.A. 230-231, 
267-268, 300, 351). 

By contract, the NMU had agreed with the Com- 
pany that strikers would obey the orders of licensed 
officers within their department (J.A. 60, 439, 704). 
Moreover, the Company’s president testified that en- 


done (J.A. 239). (5) Assistant Engineer Leroy Ernst fired 
striker Hurd for refusing to obey his order to clean a centri- 
fuge (J.A. 353). (6) Chief Engineer Lesker had a striker 
relieved because he did not clean up grease spots in the en- 
gine room (J.A. 47-48). 


12 The Company’s contract with NMU required such pay 
for work not considered as part of a striker’s normal duties 
(J.A. 705-706). 


23 Strikers, like engineers, normally worked on board for 
30 to 40 days and then requested relief through the chain 
of command so that they might spend the next 30 to 40 days 
at home (J.A. 112-113, 285-236). The relief striker normally 
took the watch of the striker being relieved (J.A. 225). 
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gineers had full authority over their strikers (J.A. 
452-453). At no time did the Company indicate dis- 
approval of the engineers’ exercise of the authority to 
relieve strikers of their duties, or to refuse the as- 
signment of a striker to the engineers’ respective 
watches (J.A. 808; 301, 748-749, 754). All of the 
strikers who appeared at the hearing testified that 
although no one ever told them so, they considered 
the watch engineer to be their boss, responsible for 
their work, and in charge of them (J.A. 60, 209, 214, 
236, 453). They did what the watch engineer told 
them to do, because they felt that they had to take 
orders from him and that if they failed to do so, he 
would relieve them of their duties (J.A. 33, 41, 60, 
209-210, 218, 236, 453). 

Most of the Company’s strikers had worked on the 


river for many years and because of their experience 
knew their duties and what the engineers expected 
of them (J.A. 75-76, 103, 106, 142, 144, 170-171, 
218-219, 329-330, 366-367). Ambitious strikers be- 
come engineers, usually on the recommendation of 
the engineers with whom they worked (J.A. 198-199, 
361, 384-386)." 


B. The Board’s Conclusions and Order 


Upon the foregoing facts, the Board found the chief 
and the assistant engineers to be supervisors and not 
employees within the meaning of the Act (J-A. 809). 
The unfair labor practice allegations of the com- 


«A prerequisite to obtaining a license is $ years’ experi- 
ence in an engine room. Every engineer that testified had at 
one time been a striker (J.A. 297, $61, 558). 
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plaint having been bottomed on the theory that the 
assistant engineers were employees, the Board dis- 
missed the complaint in its entirety. 


SUMMARY OF ARGUMENT 


As petitioner does not dispute, the Board properly 
dismissed the complaint in this case if it properly 
found that the engineers were supervisors within the 
meaning of Section 2(11) of the Act. The Board’s 
finding in this respect was a reasonable exercise of 
its broad discretion in determining such issues and, 
therefore, should be affirmed by this Court. 

It is unlikely that the Company would allow the 
boats’ valuable machinery to be run at any time with- 
out responsible supervisory direction in the engine 
room. The obvious possessor of this supervisory au- 
thority was the engineer, who was in complete charge 
of his watch and had full responsibility for the boat’s 
expensive machinery during this period. Moreover, 
the fact that during each engineer’s watch he was 
called upon to make independent and nonroutine deci- 
sions affecting the machinery is strong indication that 
the direction of the striker which these responsibilities 
entailed likewise involved the use of independent 
judgment. Furthermore, the engineers expected the 
strikers working under them to follow their orders 
and the strikers felt obligated to do so. The engineers 
discharged or relieved from duty strikers who dis- 
obeyed orders, and effectively recommended wheth- 
er strikers were to be rehired. While the engineers 
did not constantly exercise this power, because most 
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strikers followed their orders, it is the existence of 
such power which is determinative of supervisory 
status. Furthermore, it was the engineers who au- 
thorized overtime work and penalty pay for strikers. 
Additional evidence of the engineers’ supervisory sta- 
tus is their relatively high salaries and their special 
treatment by the Company. In view of this record 
evidence, the Board properly concluded that engineers 
were supervisors within the meaning of the Act. 


ARGUMENT 


The Board Properly Dismissed the Complaint Issued 
Against Mississippi Valley Barge Line Company On the 
Ground That the Company’s Chief and Assistant Engi- 
re Were Not Employees Within the Meaning of the 
The rights conferred by Section 7 of the Act are 
accorded to “employees’—a term which, by the ex- 
press provisions of Section 2(3), excludes “any in- 
dividual employed as a supervisor.” Moreover, Sec- 
tion 14(a) of the Act provides that “no employer sub- 
ject to this Act shall be compelled to deem individuals 
defined herein as supervisors as employees for the 
purpose of any law, either national or local, relating 
to collective bargaining.” All of the alleged unfair 
labor practices in the instant case were directed to- 
ward chief engineers or assistant engineers in connec- 
tion with such engineers’ organizing activities. Ac- 
cordingly, there can be no doubt—and MEBA does not 
contend otherwise—that the Board properly dismissed 
the complaint in this case if it properly found such 
engineers to be supervisors. See, L.A. Young Spring 
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& Wire Corp. v. N.L.R.B., 82 U.S. App. D.C. 327, 
163 F. 2d 905, cert. denied, 333 U.S. 837; Carpenters 
District Council, etc. v. N.L.R.B., 107 U.S. App. D.C. 
55, 57, 274 F. 2d 564, 566; N.L.R.B. v. Southern Air- 
ways Co., 290 F. 2d 519, 520, 525 (C.A. 5). We sub- 
mit that the Board’s finding that such engineers are 
supervisors within the meaning of the Act should be 
sustained by this Court.** 

Section 2(11) of the Act defines a “supervisor” as: 


Any individual having authority, in the interest 
of the employer, to hire, transfer, suspend, lay 
off, recall, promote, discharge, assign, reward, or 
discipline other employees, or responsibly to di- 
rect them, or to adjust their grievances, or ef- 
fectively to recommend such action, if in con- 
nection with the foregoing the exercise of such 


authority is not of a merely routine or clerical 
nature, but requires the use of independent judg- 
ment. 


It is well settled that “this section is to be interpreted 
in the disjunctive, . . . and the possession of any one 
of the authorities listed in § 2(11) places the employee 
invested with this authority in the supervisory class.” 
Ohio Power Co. v. N.L.R.B., 176 F. 2d 385, 387 
(C.A. 6), cert. denied, 338 U.S. 899. Accord: 
N.L.R.B. v. Quincy Steel Casting Co., 200 F. 2d 2938, 
295 (C.A. 1); Northern Virginia Steel Corp. v. 


221 this Court finds the Board’s conclusion unwarranted, 
the case should be remanded to the Board for reconsidera- 
tion to determine the merits of the case. Local No. 152, 
Teamsters V. N.L.R.B., —— U.S. App. D.C. ——, ——, 343 
F. 2d 307, 309. 
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N.L.R.B., 300 F. 2d 168, 171 (C.A. 4). However, “it 
is not alone that [the employee] may hire or fire or 
lay off or discipline. He must do so in the interest 
of the employer. . . . [T]Jhere must be a determination 
of status based upon the ‘nature’ of the supervisory 
position and ‘how completely the responsibilities of the 
particular position identify the holder of the position 
with management,’ all ‘because of the infinite possible 
variations in responsibilities enumerated in § 2(11).’” 
International Union of United Brewery Workers v. 
N.L.R.B., 111 U.S. App. D.C. 383, 389, 298 F. 2d 297, 
303, cert. denied, 369 U.S. 843 (quoting from Local 
636, etc. v. N.L.R.B., 109 U.S. App. D.C. 315, 323, 
287 F. 2d 354, 362). As the First Circuit stated in 
N.L.R.B. v. Swift and Co., 292 F. 2d 561, 563, “[T]he 
gradations of authority ‘responsibly to direct’ the 
work of others from that of general manager or other 
top executive to ‘straw boss’ . . . are so infinite and 
subtle that of necessity a large measure of informed 
discretion is involved in the exercise by the Board 
of its primary fuction to determine those who as a 
practical matter fall within the statutory definition 
of a ‘supervisor.’” See also, Marine Engineers v. In- 
terlake Co., 370 U.S. 178, 179; Iron Workers v. Perko, 
373 U.S. 701, 707. Obviously, the “infinite and sub- 
tle” gradations of authority vary from case to case 
and the Board must decide each upon the record be- 
fore it. Marine engineers have been found to be 
supervisors from the earliest decisions of the Board 
to the latest. Delaware-New Jersey Ferry Co., 1 
NLRB 85; Midwest Towing Co., Inc., 151 NLRB No. 
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73, 58 LRRM 1473. However, as the Board has ex- 
plained, “where it has been clearly established that 
marine engineers have the authority expressed in Sec- 
tion 2(11), we have found them to be supervisors, but 
where they possess no such authority we have found 
them to be nonsupervisors.” Graham Transportation 
Co., 124 NLRB 960, 962, and see cases cited there- 
in.* 

When considered in the light of the foregoing prin- 
ciples, the Board’s determination that the Company’s 
engineers were supervisors within the meaning of the 
Act is entitled to approval by this Court. It is un- 
likely that the Company would allow the boat’s ma- 
chinery (often valued in excess of one million dollars) 
to be run at any time without responsible supervisory 
direction present in the engine room. Cf. Keener Rub- 
ber Co., Inc. v. N.L.R.B., 326 F. 2d 968, 970 (CA. 
6), cert. denied, 377 U.S. 934; Eastern Greyhound 
Lines v. N-L-R.B., 337 F. 2d 84, 87 (C.A. 6); Vega 
y. N.L.R.B., 341 F. 2d 576 (C.A. 1). The obvious 
possessor of this supervisory authority was the en- 
gineer, who was in complete charge of his watch 
and had full responsibility for all of the expensive 
machinery on the boat during this period. That the 


2 Petitioner’s brief at p. 22-23, quotes the findings and con- 
clusions of the Trial Examiner in District 2, MEBA and 
Chicago Minois Midland Railway, Case No. 13-CC-320. The 
Examiner’s recommended order in that case was adopted by 
the Board pro forma in an unreported decision because 
MEBA failed to file exceptions to it. (See Section 10(c) of 
the Act and Section 102.48 of the Board’s Rules and Regula- 
tions, 29 C.F.R. § 102.48.) 
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engineers assumed this responsibility was evidenced 
by their demand that they be allowed to test and ap- 
prove repair work done by others and their refusal 
on behalf of the Company to accept faulty work. 

Moreover, it is undisputed that decisions whether 
to overload the boats’ engines; shut down or slow 
down malfunctioning machinery; or call for as- 
sistance from the other engineer aboard, his striker, 
the deck department, or shore personnel, were made 
independently by the engineer on watch. Thus, the 
engineers were the Company representatives who were 
authorized to grant overtime and penalty pay to the 
strikers (supra, p. 16). The fact that the engineer 
was thus called upon to make independent and non- 
routine decisions affecting the boat’s valuable ma- 
chinery is strong indication that the direction of the 
striker which these responsibilities entailed was “not 
of a merely routine or clerical nature, but require[d] 
the use of independent judgment.” See, Ohio Power, 
supra, 176 F. 2d at 386-388: N.L.R.B. v. Southern 
Airways Company, 290 F. 2d 519, 523-524 (C.A. 5); 
cf. N.L.R.B. v. Greenfield Components Corp., 317 F. 
2d 85, 88 (C.A. 1).” 


17 Senator Flanders, in offering an amendment which added 
the words “or responsibly to direct them” to the definition 
of “supervisor” found in Section 2(11) of the Act, explained 
this language by saying “. . . the supervisor might . .. 
have a large responsibility for the exercise of personal judg- 
ment based on personal experience, training, and ability. He 
is charged with the responsible direction of his department 
and the men under him. He determines under general or- 
ders what job shall be undertaken next and who shall do it.” 
98 Cong. Rec. 4804. 
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It is also clear that all engineers expected the 
strikers working under them to follow their orders. 
Similarly, strikers were unanimous in stating that 
they considered the watch engineer to be their boss 
and felt obligated to follow his orders (see p. 17, 
supra). Of necessity, no breach of this tacit under- 
standing between crewmen and officers could be toler- 
ated aboard the boats. See N.L.R.B. v. Delaware- 
New Jersey Ferry Co., 128 F. 2d 130, 187 (C.A. 3); 
cf. N.L.R.B. v. Armstrong Tire & Rubber Co., 228 
F. 2d 159, 161 (C.A. 5); N.L.R.B. v. Greenfield Com- 
ponents Corp., 317 F. 2d 85 (C.A. 1); N.L.R.B. v. 
Crean, 326 F. 2d 391 (C.A. 7). Moreover, the record 
reveals that when required to do so, the engineers 
exercised their authority without hesitation and in all 
cases the Company upheld their actions. Thus, As- 
sistant Engineer Hosp relieved a striker for pumping 
oil into a harbor contrary to orders; Assistant Engi- 
neer Ernst fired a striker for refusing to clean a 
centrifuge; Assistant Engineer Drexl fired a striker 
who returned to the boat intoxicated after Drexl had 
granted him permission to leave the boat to buy cig- 
arettes; and one striker who disobeyed orders and left 
the engine room unattended was fired by the watch 
engineer (J.-A. 424-425). The Company directed 
the engineers to fill out separation slips for the strik- 
ers evaluating their work performance (J.A. 418), and 
relied upon the recommendations of its engineers in 
determining whether to rehire strikers. Thus, the Com- 
pany rejected NMU’s demand that Striker Carroll be 
rehired, because the chief and assistant engineer had 
had the master write on his separation slip that he 
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was not recommended for future employment by the 
Company (J.A. 748, 749, 754). Similarly, Assist- 
ant Engineer Harruff instructed the boat’s master 
that the separation slip of Striker Perry, whom Har- 
ruff had fired, should contain a recommendation that 
Perry not be returned to the boat (J.A. 426-429). 
Furthermore, Engineer McBroom fired Striker Stout 
and recommended that he not be rehired, and there- 
after Stout was put on the Company’s non-referral 
list (J.A. 242, 249-250). That the engineers did not 


28Qf the numerous instances in the record where engi- 
neers discharged strikers (supra, p. 15, n. 11), the Trial 
Examiner mentioned three—a striker who was a safety haz- 
ard because of a speech impediment, a striker who went ber- 
serk, and a striker who was drunk (J.A. 792). Further, the 
Examiner found that these were not discharges, but were 
mere temporary reassignments—a finding which the Board 
found to be without record support (J.A. 798, 808). Indeed, 
the incidents set out in the text involving Strikers Carroll, 
Perry, and Stout indicate that the engineers’ personnel ac- 
tions did in fact amount to discharges. 

Since the Board’s unanimous overruling of the Examiner’s 
conclusion that assistant engineers are not supervisors stems 
from its disagreement with him as to conclusions to be 
drawn from established facts, and his credibility findings 
were left undisturbed, the Examiner’s recommendation is not 
entitled to special weight. Universal Camera Corp. V. 
N.L.R.B., 340 U.S. 474, 494, 496; F.C.C. v. Allentown Broad- 
casting Corp., $49 U.S. 358, 364; Warehousemen & Mail Or- 
der Employees, Local No. 743 V. N.L.R.B., 112 U.S. App. 
D.C. 280, 281, 302 F. 2d 865, 866; International Woodwork- 
ers of America, AFL-CIO Vv. N.L.R.B., 104 U.S. App. D.C. 
$44, 345, 262 F. 2d 288, 234. The Trial Examiner did not 
discredit the testimony of any witness. As is illustrated by 
the first paragraph of this footnote, the Board’s decision 
found relevant much evidence in the record not mentioned in 
the Trial Examiner’s decision. 
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constantly exercise their power to direct and discipline 
strikers because most knew their jobs and followed 
orders is not significant. As the Board correctly con- 
cluded (contrary to the Examiner), “[i]t is the exist- 
ence of the power which determines the classification.” 
Ohio Power Co. v. N.L.R.B., 176 F. 2d at 387; 
NLRB. v. Leland-Gifford Co., 200 F. 2d 620, 625 
(C.A. 1). Accordingly, the engineers’ supervisory 
status is unaffected by the fact that they spent some 
of their time doing manual work along with strikers. 
Cf. N.L.R.B. v. Daily News Tribune, 283 F. 2d 545, 
550 (C.A. 9). 

That the engineers provided responsible direction 
is further demonstrated by their classification and 
treatment by the Company. They received salaries 
far in excess of those paid to the strikers they directed 
(supra, p. 11). Cf. N.L.R.B. v. Southern Airways 
Company, supra; N.L.R.B. v. Crean, 326 F. 2d 391 
(C.A. 7). Every engineer was required to be licensed 
and each was an “officer” with attendant privileges 
(supra, pp. 89). All engineers attended meet- 
ings held for boats’ officers at which the Company’s 
financial position was discussed and where high ex- 
ecutives sought to impress the officers with the neces- 
sity of enforcing safety regulations and directing un- 
licensed personnel in an efficient manner (supra, p. 
9). 

It is clear that MEBA officials did not consider the 
licensed engineers to be other than supervisors until 
that was their last hope. Significantly, neither they 
nor the Company petitioned for a Board election when 
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this controversy arose. The record indicates that the 
officials of MEBA and those engineers who support 
MEBA changed their view of their status under the 
Act at least once during the course of the various 
proceedings that have attended this controversy (p. 
5, supra). The status itself, however, has remained 
as it has always been. 

We submit, under all these circumstances, that the 
Board reasonably found that the Company’s engineers 
“have in fact actually directed the transfer, reas- 
signment, or discharge of individual strikers” under 
their supervision (J.-A. 809). Moreover, the Board 
could well find that, as a practical matter, the engi- 
neers are “in effect a part of management, not simply 
lead[men] or straw boss[es].” International Union 
of Brewery Workers v. N.L.R.B., supra, 111 USS. 
App. D.C. at 389. Accordingly, the Board was rea- 
sonable in concluding that they were supervisors with- 
in the meaning of Section 2(11) of the Act, and its 
conclusion should be sustained by this Court. Inter- 
national Organization of Masters, Mates & Pilots v. 
N.L.R.B., 116 U.S. App. D.C. 110, 111, 321 F. 2d 
376, 377." 


21 There is no merit to MEBA’s contention that the case 
should be remanded to adduce evidence about the duties and 
authority of chief engineers. MEBA concedes that while on 
watch, the duties of chief engineers were identical to those 
of assistant engineers (Pet. br. p. 10). Accordingly, the 
Board’s conclusion that assistant engineers were supervisors, 
means, a fortiori, that chief engineers were supervisors. 
Therefore, a remand to adduce evidence about chief engi- 
neers’ duties and authority would serve no useful purpose. 
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CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that the Court should deny the petition to re- 
view and set aside the Board’s order. 


ARNOLD ORDMAN, 
General Counsel, 


DoMINICK L, MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


Nancy M. SHERMAN, 
WARREN M. LADDON, 
Attorneys, 


National Labor Relations Board. 
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REPLY BRIEF FOR PETITIONER 


The principal portion of this reply brief will be devoted 
to a detailed analysis of certain statements and record 
references made by respondent and intervenor, which 
purportedly support the Board’s determination. In ad- 
dition, petitioner will show that other facts upon which 
there is no serious disagreement among the parties, do not 
lead to the conclusion that the assistant engineers are 
supervisors within the meaning of the National Labor 
Relations Act.? 


1 A word should be said concerning the Company's argument that 
the proceeding should not be remanded to the Board for evidence as 
to the status of the chief engineers since it was not necessary to the 
General Counsel’s theory and complaint to show that the chiefs were 
not supervisors. However, as pointed out in petitioner’s main brief, 
the evidence tending to show that the chief engineers are employees 
would be helpful in proving that the assistant engineers were em- 
ployees. Since this was the purpose for which petitioner tried to 
introduce such evidence (and would not effect the General Counsel’s 
theory or interfere with his prosecution of the case) it was prejudicial 
not to permit its introduction. 


POINT I 


Assuming, arguendo, that the chief engineers are 
supervisors within the meaning of the National Labor 
Relations Act, the substantial evidence in the record 
shows that the assistant engineers are employees with- 
in the meaning of the Act. 


The substantial weight of the evidence shows that the 
assistant engineers are employees and not supervisors irre- 
spective of whether the chief engineers are supervisors. 


In order to support the Board’s conclusion that the 
assistant engineers are supervisors, both the Board and 
the Company rely heavily on the supposed authority of 
the assistant engineers to discharge or discipline strikers. 
The following review of every instance in which reference 
to the record is made to support such a claim of authority 
reveals that there was, in fact, only one instance, other 


than emergency situations, in a period going back some 15 
years, in which an assistant engineer could be said to have 
disciplined a striker. Even as to that one instant, the 
record is not complete enough to show whether or not 
independent investigation and determination was made by 
the Company: 


(1) Chief Engineer Lesker testified that he asked the 
captain to request relief for strikers on two different 
occasions where he felt that their presence on the vessel 
created safety hazards. One of the strikers was on the after 
watch while Lesker was on the forward watch (JA 45-49). 
Since it is uncontradicted that Lesker was a chief at that 
time, this evidence is completely irrelevant to the ques- 
tion of the assistant engineers’ supervisory authority. 


(2) Assistant Engineer Hosp testified that a striker 
named Pankey was discharged after he pumped dirty lube 


oil into the river. But the record does not show that the 
assistant discharged Pankey. On the contrary, Hosp re- 
ported Pankey’s actions to the chief engineer who ap- 
parently told the captain about the incident. It is not clear 
from the record whether the chief or the captain made the 
decision to relieve Pankey, but it is clear that the decision 
was not made by the assistant engineer (JA 132-137). 


(3) Assistant Engineer McBroom testified that he per- 
mitted a striker, whose name he could not remember, to 
resign instead of being discharged. This incident occurred 
in the spring of 1962, when a striker supposedly refused to 
do some work over. The little testimony concerning this 
incident shows that the striker himself requested to be 
relieved, and no report was made by the assistant engineer 
or anyone else to the Company stating that that striker had 
refused to obey the assistant’s orders (JA 239-241). 


The fact that the striker resigned is hardly probative of 
the assistant’s authority to discharge, since if the striker 
had not resigned it may well have been that any discharge 
would have had to be determined by company officials after 
independent investigation, or it may have been that the 
striker would have been transferred to another vessel, 
so that ‘‘peace could be kept’’ as was done in other cases 
where the assistant and the striker on his watch could not 
get along (see Petitioner’s main brief, p. 8). 


(4) Assistant Engineer McBroom testified that in 
August of 1955, more than 8 years prior to the hearing, 
he discharged a striker named Stout, who flatly refused to 
do some work that he, McBroom, had instructed him to do. 
The evidence shows that the assistant had previously dis- 
cussed the striker with the chief, and it is inconclusive as 
to whether Stout worked for the Company subsequent to the 
so-called discharge (JA 241-250). In addition, the incident 
took place in 1955, when the Company was still operating a 
number of steam vessels, and the authority of engineers 
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over a large engine room crew was unquestionably greater 
than it is on diesel boats (see Petitioner’s main brief, p. 
3)2 


(5) Drexl, who had worked as assistant and chief engi- 
neer, testified that as an assistant he discharged striker 
Norris, who was drunk and violent, ‘‘because it was too 
dangerous for a man in that condition to be in the engine 
room”’. The evidence shows that the assistant engineer 
had ‘‘blood on his face’? when he went to see the captain 
and that the striker went after members of the crew with a 
wrench and then a fire axe. Both the Company and the 
police were called by the pilot, not the assistant engineer 
(JA 300-314). 


(6) Chief Engineer Thomas testified that he told an as- 
sistant, Siefert, to fire striker Allen, in 1950 and that the 
assistant did so. Apparently the decision was not Siefert’s. 
In any event, the evidence shows that Allen was only 


temporarily reassigned since he was working for Valley 
subsequent to the above incident. And chief Thomas later 
worked with Allen on the same boat (JA 316-320). 


(7) Chief Morgan testified that assistant engineer Caul- 
kins fired a striker named Parker about 4 or 5 years prior 
to the hearing. Parker had closed off the valves to the lube 
oil cooler. However, the testimony reveals that the chief 
told Parker ‘‘you are fired’. Moreover, Parker was a 
temporary striker who had only been on 3 watches, and if 
the valve had remained closed it would have burned up the 
engine (JA 334-342). Here again, the evidence is not clear 
as to just who fired the striker, and in any event, it is clear 


2 Although the record is not complete as to how many steam 
vessels the Company was operating in 1956, or as to when the change- 
over from steam to diesel was complete, there is evidence that the 
Company was operating some steam vessels in 1955 and 1956, and 
even as late as 1960 (JA 75, 718-719). 
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that the striker had created a dangerous situation, and was 
apparently a hazard to the vessel. 


(8) Chief Engineer Ernst testified that as an assistant 
he lost his temper and fired striker Hurd in 1950 or 1951, 
for refusing to clean a centrifuge. The record shows that 
Hurd was, in fact not fired, but has worked for the Com- 
pany since that time, and was still working for the Com- 
pany at the time of the hearing. Farthermore, Hurd even 
worked with Ernst (JA 353-359, 236). Apparently this was 
just another transfer ‘“‘to keep the peace’’. 


(9) Ernst testified that he fired striker Serra when he, 
Ernst, was a chief engineer (JA 378-379). Again, this is 
no evidence as to an assistant engineer’s authority. 


(10) Harruff, a union representative for the Marine 
Officers Association (an intervenor in the unfair labor prac- 
tice hearings but not in this appeal) testified that in 1956 
when he was working as an assistant engineer for the Com- 
pany, he discharged striker Perry for disobeying instruc- 
tions. The evidence shows that there was a real danger of 
the freezing of the controls (JA 423-430). This was obvi- 
ously another emergency situation. Moreover, the record 
reveals a discussion between the chief and assistant indicat- 
ing that the final decision was not the assistant’s. Again, 
the incident took place in 1956, when, as has been pointed 
out, many of the engineers were still assigned to steam boats 
with larger crews and greater authority. 


(11) Harruff also testified that in 1958, when the chief 
engineer was off the boat, he relieved a striker who ‘twent 
crazy’’ and who had followed the mate around the boat with 
a pipe wrench (JA 426-428). Obviously this was again an 
emergency situation where the assistant had to act because 
«J was afraid . .. that the boy might take the pipe wrench 
and go to work on some of the equipment we couldn’t 
watch ...”? (JA 426). 
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The incidents discussed above are the only incidents in 
the record where strikers were relieved or fired.? It is clear 
that several of the incidents were not even discharges, since, 
as the Trial Examiner pointed out (although the Board 
claimed that there was no evidence to support the Trial Ex- 
aminer’s findings) several of the strikers who were sup- 
posedly discharged were apparently not discharged since 
they continued to work for the Company, even with the same 
engineers who were supposed to have fired them. It is also 
clear that several of the incidents are not relevant to prove 
supervisory authority in an assistant engineer, since the 
firing in those cases was done by chiefs. In all but one of 
the remaining incidents the situations were clearly emer- 
gencies of the kind which the Board has held are not indica- 
tive of supervisory status (see Petitioner’s main brief, 
p. 29). 


On the other hand, as pointed out in petitioner’s main 
brief (p. 7), many of the engineers did not feel that they 
had the authority to discipline or discharge a striker and 
never exercised such authority. For example, assistant 
engineer Van Meter testified that about 3 or 4 years prior 
to the hearing a striker had been giving him a “‘lot of lip.”? 
The assistant went to the chief and hold him that he didn’t 
want the striker on his watch. Despite this, the striker 
was not put off the boat. In fact, he did not even leave the 
assistant’s watch (JA 172, 176). 


3 Chief Engineer Haubner testified that he has always told the 
strikers that they had to get along with the assistants (JA 392). 
Haubner gave no specific incident when a striker had been discharged 
by an assistant. Moreover, it was Haubner who testified that a striker 
named Frank Parker was mentally ill, and many assistant engineers 
had complained to Haubner about working with Parker. Despite this, 
Parker was not discharged by any of those assistants or by the chief, 
but by the company, after Parker could not pass a physical (JA 394- 
395). Further, assistant engineer Burrell testified that although he 
had a “flare up” with Parker, and although Parker’s mental inca- 
pacity interfered with his work, he, Burrell, did not Teport it to the 
Company (JA 271-272, 288-290). 


The Board, on page 14 of its brief, states that 17 engi- 
neers ‘‘stated without contradiction that it was assumed on 
the boat that the engineering officer on watch had authority 
to give orders to the striker and demand that they be car- 
ried out.’? However, the record references cited to support 
this statement for the most part show that the engineers 
testified that they were supposed to teach the striker his 
job; that the striker would get tools for the engineer; that 
although the striker followed orders of the engineer, most 
of the strikers’ duties were routine; that if it was neces- 
sary to teach a green striker, you didn’t tell him, but that 
you would ‘‘take him and show him”’ and explain things to 
him; that it wasn’t a question of giving orders, but asking 
the striker to do things; that the engineer directs the work 
of the striker, or sees that he performs his duties; that it is 
standard knowledge that the engineer is in charge of the 
engine room; that the striker had to get along with the as- 
sistant or he couldn’t stay on his job; and that it was the 
engineer’s responsibility to see that safety regulations were 
carried out in the engine room. All this is completely con- 
sistent with the journeyman-apprentice type of situation 
which the Board has held does not confer supervisory status 
upon the journeyman (see Petitioner’s main brief, pp. 27- 
28). 


The Board states that the watch engineer authorized 
overtime and penalty pay for the striker, and could require 
a striker to undertake extra duty or call him back to duty 
when he was off watch (brief for Respondent, p. 15). How- 
ever, the record references used by the Board to support 
this statement show that, in fact, the assistant engineer 
never did tell a striker to do anything that would require 
penalty time. Nor did he ever call another striker out when 
he was off watch. (JA 276-277). 


Much is also made of the supposed authority of the 
assistant engineer to refuse the assignment of a relief 


striker to his watch. The record references used to support 
this statement show that it is usually the chief engineer who 
decides which watch the striker will be on if there is dis- 
agreement or if the striker is objectionable to the assistant 
engineer. It was a question of working it out, to ‘‘keep 
peace in the family”’ (JA 202, 210, 225). 


There is no record reference for the Board’s conclu- 
sion that the engineers tell the captain what to write on 
their striker’s efficiency report at the end of each tour of 
duty (Brief for Respondent, p. 16). There is evidence that 
when a striker was relieved after an engineer had trouble 
with him, information was given to the captain by the watch 
engineer, and the captain inserted it in the striker’s separa- 
tion slip, but this is again as consistent with petitioner’s 
journeyman-apprentice theory as it is with the claim that 
the assistant engineers are supervisors. 


One striker testified at the hearing that he was respon- 
sible to the engineer who is in charge of the watch, and that 


if he, the striker, did not do his work right, the engineer 
would correct him on it. He also testified that when he 
boarded a new vessel with an engine room with which he 
was unfamiliar, he was frequently instructed by both a 
striker and an engineer in order to familiarize himself with 
the boat as much as possible before actually going on duty 
(JA 214-215). Although ambitious strikers did of course 
become engineers, it was not, as the Board states, because 
of a recommendation of the engineers with whom they 
worked, but, because they would sit for their Coast Guard 
licenses. Naturally, in determining whether to promote a 
striker to the job of engineer the Company might discuss 
the matter with the engineer with whom the striker was 
working. The evidence shows that any such recommenda- 
tion for promotion was not formal, but merely a casual 


statement as to whether the man was a ‘‘good man”’ or not 
(JA 395-396). 


Both the intervenor and the Board stressed the fact 
that the engineer, whether assistant or chief, is in charge 
of the particular watch which he is standing and that he is 
responsible for the engine room which contains much 
valuable machinery. He is an officer and has better living 
conditions than members of the crew, and is seated at a 
more important place in the galley, and, of course, he earns 
a great deal more than the strikers. The petitioner does 
not question or dispute any of these facts. However, none 
of these items are listed as criteria to determine super- 
visory status under §2 (11) of the Act. The engineer is 
a skilled craftsman who had to serve an apprenticeship 
before obtaining his Coast Guard license; he is an officer 
and does have a great deal of responsibility. He also has 
a salary that is or should be commensurate with his 
responsibility, with his experience, and with his status as 
an officer. However, every single one of these elements is 
present on the towboats on the rivers on which there is no 
striker or oiler present in the engine room with the engi- 
meer. In other words, on towboats where the engineer 
works alone in the engine room on his watch, and has been 
held to be an employee within the meaning of the Act, 
because there was obviously nobody there to supervise (as 
well as on towboats in which there was a striker or oiler 
in the engine room but the engineers have nonetheless been 
held to be employees) the equipment in the engine room is 
just as valuable as the equipment on a Valley boat; the 
difference in the engineer’s salary and that of unlicensed 
members of the crew, such as deckhands, is as great; the 
engineers would be treated as officers and have better living 
quarters and better dining room facilities or special seats, 
such as is present here. All this is readily apparent from 
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the facts cited in the cases quoted in petitioner’s main 
brief, pp. 19-24.* 


Both the Board and the Company point out certain 
inconsistencies in petitioner’s previous positions as to 
whether the engineers are supervisors or employees within 
the meaning of the Act. The Company’s position is just 
as inconsistent. In an unfair labor practice hearing on an 
8(b) (4) charge brought by the Chicago and Midland Illinois 
Railway Company because of picketing by engineers em- 
ployed by Valley due to the unfair labor practice charges 
involved in the instant case, officials of Valley stated that 
these very engineers were employees, so that the District 2, 
MEBA could be found to be a “‘labor organization”’ within 
the meaning of the Act and the union could be found guilty 
of secondary boycott. As pointed out in Petitioner’s main 
brief, page 23, the Board did indeed find that District 2, 
MEBA was a labor organization,® and such finding was 
based on affidavits of various towboat companies officials, 


including the Company herein, to the effect that its engi- 
neers were not supervisors. At any rate, positions taken 
as to the supervisory status of engineers on towboats on the 
Trivers in one case are not binding on the parties in another 
ease. (See National Marine Engineers’ Beneficial Associa- 
tion v. Interlake Steamship Company, 370 U. S. 173 (1961) 


+The Company attempts to distinguish U. S. Steel Corp., Case 
No. 6-RC-3291 (1963) ; Island Creek Coal Co., Case No. 9-RC-6173 
(1965) and Federal Barge Line, Case No. 14-RC-4653 (1963) on 
the ground that in the first two cases the parties stipulated that the 
engineers were employees and in the third the Company did not 
contest the issue. It is clear however that neither a stipulation nor 
the failure to contest the issue could bind the Board to include 
supervisors in a unit contrary to the express provisions of the Act. 
Crescent Ink and Color Co., 100 NLRB 663 (1952). 


5 District 2, MEBA and Chicago and Illinois Midland Railway, 


Case No. 13-CC-320 (1963) (aff’d by the Board in an unreported 
decision). 
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n. 16. Moreover, it might again be pointed out that the 
confusion and inconsistencies concerning the question of 
supervisory status of towboat engineers are as much the 
Board’s fault as the parties because of its inconsistent 
rulings in cases showing similar factual situations (see 
Petitioner’s main brief, pp. 18-19, 35). 


As pointed out in petitioner’s main brief, pp. 15-16, in a 
situation where there is much conflicting evidence the 
Universal Camera® doctrine requires that findings by the 
Trial Examiners who is present at the hearing and who was 
able to observe the demeanor and tone of the witnesses be 
given great weight. The Board, in the instant case, did not 
reverse the Trial Examiner on the conclusions to be drawn 
from the facts, but on the findings of fact themselves. It is 
the Trial Examiner’s findings and not the Board’s that are 
supported by the substantial evidence in this record. 


The Trial Examiner obviously did not credit the testi- 
mony of many of the Company’s witnesses. The testimony 
of President Barta and Marine Superintendent Captain 
Sullivan, is particularly incredible. The testimony regard- 
ing the vessel Calumet is a good example of how President 
Barta attempted to color the evidence. The Calumet is a 
small boat which has an engine room crew consisting of only 
a chief and assistant engineer standing alternate watches. 
There is no striker aboard this vessel. (JA 262, 586-587). 
In an apparent attempt to discount the importance of this 
vessel, the president of the Company testified several times 
that the Calumet only operates from 2 or 3 days to a month 
each year (JA 436, 494). The work sheets of the dis- 
charged engineers from 1958 to 1962, contained in General 
Counsel’s Exhibit 3-A (JA 715-731), show that the Calv- 
met in fact operated much more than one month each vear. 
In fact, it operated for at least four months in each year 
from 1958 through 1961. The periods of operation are 


© Universal Camera v. N. L. R. B., 340 U. S. 474 (1951). 


probably even longer than just stated since the record only 
shows the work sheets of those of the Company’s engineers 
who were discharged. 


CONCLUSION 
The Board’s decision should be set aside. 


Respectfully submitted, 


Lez Pressman, 
Attorney for Petitioner, 
50 Broadway, 
New York, New York 10004. 
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STATEMENT OF QUESTIONS PRESENTED. 
In the opinion of the Intervenor, the questions are: 


1. Whether the National Labor Relations Board prop- 
erly dismissed a complaint issued against the Mississippi 
Valley Barge Line Company on the ground that the 
Company’s Chief and Assistant Engineers were not em- 
ployees within the meaning of the Act. 


2. Whether the proceeding should be remanded to the 
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Section 2 (11) 9,18, 19, 21, 27, 31 
Section 3 (d) 9, 34, 35, 36 


COUNTERSTATEMENT OF THE CASE. 


Petitioner, District 2 of Marine Engineers Beneficial 
Association, herein called MEBA, had for some years prior 
to 1962 been recognized by Intervenor, Mississippi Valley 
Barge Lines, herein called the Company, as the representa- 
tive of the engineers on its towboats operating on the 
Mississippi and Ohio Rivers and their tributaries. The 
collective bargaining agreement between them was due to 
expire on August 15, 1962. Negotiations for a new contract 
had begun when the Company received a claim from the 
Marine Officers Association, herein called MOA, for recog- 
nition in a unit including its engineers. This was more 
than a bare claim for recognition because MOA offered to 
exhibit signed authorization cards to the Company. Faced 
as it was with conflicting claims to be the representative, 
the Company sought to arrange an election to be con- 
ducted by a neutral person. When that election was en- 
joined on the petition of MEBA and MOA struck three of 
its tows and threatened to strike more, the Company 
recognized MOA. MEBA then called a strike which did 
not stop any of the Company tows. The Company then 
discharged the 18 engincers named in the Complaint in 
this matter cither for striking in violation of the agree- 
ment with MOA or for illegal picketing activities on behalf 
of MEBA. 


On or about December 20, 1962, MEBA filed charges in 
Case No. 14-CA-2958 with the Fourteenth Region of the 
National Labor Relations Board, herein called the Board, 
alleging unfair labor practices which were a duplicate of 
the charges filed in the instant case (G. C. Exh. 2V, G. C. 
Exh. 2, par. XXXII; J. A.* 694, 667). Subsequently, on or 
about March 12, 1963, MEBA was advised by the 14th 
Region that there was no merit to the charges since the 
engineers involved, Chiefs and Assistants, were super- 


7 References are to Joint Appendix. 


visors (G. C. Exh. 2 par. XXXIII; J. A. 667). Thereupon, 
MEBA withdrew said charges and said withdrawal was 
approved by the Regional Director for the 14th Region on 
March 13, 1963, (G. C. Exh. 2 par. XXXIV; J. A. 667). 
Simultaneously, on March 13, 1963, MEBA filed duplicate 
charges with the 13th Region of the Board in Chicago, 
Illinois in Case No. 13-CA-5480, apparently shopping for 
a more favorable Region (G. C. Exh. 1 (a); J. A. 652). 
Said charges were served upon the Company on March 
14, 1963 (G. C. Exh. 1 (b)), transferred to the 14th Region 
on or about March 19, 1963, docketed as 14-CA-3017 and 
then referred to Washington. They were amended on or 
about July 23, 1963 (G. C. Exh. 1 (d); J. A. 654), at which 
time MOA was served for the first time (G. C. Exh. 1 (b)). 
Complaint issued on or about July 26, 1963 (G. C. Exh. 
1 (g); J. A. 655-662). 


The Complaint alleged that 11 of the persons discharged, 
Assistant Engineers, were employees discharged in viola- 


tion of Section 8 (a) (3) of the National Labor Relations 
Act, herein called the Act, and that the discharge of 9 
(reduced at the hearing to 7) other ‘‘individuals,’’ Chief 
Engineers, (as distinguished from employees) violated Sec- 
tion 8 (a) (1) of the Act. It did not allege that the dis- 
charge of these latter “individuals”? was a violation of 
$ (a) (3) of the Act. Under the General Counsel’s theory 
of pleading, their employee status was irrelevant. The 
Complaint also alleged that by those acts and others the 
Company had violated Section 8 (a) (2) of the Act (G. C. 
Exh. 1 (g); J. A. 660). 


At the hearing, the General Counsel of the Board, as the 
prosecuting officer, took the position, as alleged in the 
Complaint, that the Assistant Engineers on the Company’s 
towboats were employees as defined in Section 2 (3) of the 
Act, but that Chief Engineers were not employees as there 
defined. The Company and MOA maintained that neither 


Chief Engineers nor Assistants were employees. MEBA 
maintained that both Chiefs and Assistants were em- 
ployees. Insofar as the Chiefs were concerned, the Trial 
Examiner ruled that the question of whether they were 
employees or not was not an issue in the case because the 
Complaint did not allege that they were. Therefore he 
refused to allow MEBA to introduce evidence on that 
issue. 


Much of the testimony at the hearing was directed to 
the supervisory status of the Assistant. Engineers. The 
Board found that they were not employees but supervisors 
and that conclusion is amply supported by the evidence 
as we will demonstrate below. It would seem to follow 
as the night the day that if the Assistant Engineers are 
supervisors, the Chiefs are too. 


The Company is a Delaware Corporation (G. C. Exh. 
2, Par. 1; J. A. 665). It is a common carrier in the inland 
water transportation business. Goods and materials are 
transported in barges pushed by a motor vessel called 
a towboat or a tug. The barges are in three sizes, 175 
ft. by 26 ft. 195 ft. by 35 ft. and 290 ft. by 50 ft. (J. A. 
471). Each tow is handled by one towboat and may 
consist of up to 15 barges above St. Louis and up to 
45 barges (195 ft. by 35 ft.) below St. Louis. Each barge 
holds an average of 1200 tons, the equivalent of about 
24 freight cars (J. A. 472). In September, 1962, the 
Company was operating somewhere between 9 and 11 
towboats (J. A. 27-31, 434). At that time, the Company 
owned 19 towboats ranging in value from about $2,000,000 
down to about $300,000 and varying in horsepower from 
6000 to about 1000. The towboats are in effect floating 
power plants. The value of the machinery and equip- 
ment aboard each vessel is approximately 60% of the 
value of the vessel (J. A. 36, 37, 434, 435, 585). All are 
diesel powered (J. A. 31). 
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The crew complement on each vessel is the same, 17 
men (J. A. 32). Each vessel functionally consists of 
two separate departments, deck and engine, with the 
engine department under the over-all direction of the 
Chief Engineer (J. A. 50-51, 305, 435-436). The ma- 
chinery and equipment aboard, the Engineers and strikers 
constitute the Engine Department. While only 17 men 
are aboard a vessel at any one time, all crew members 
work under a system of one day off with pay for each 
day worked. Thus, if a man works 30 days, he gets 30 
days of what is called ‘‘accumulated time,”’ or ‘‘AT,”" 
for which he is paid, but during which time he does not 
work. It, therefore, takes 34 men or 2 for each position 
to keep a vessel operating. 


The crew complement is divided up into unlicensed 
personnel and licensed officers. The licensed officers are 
Master Pilot, Pilot, Chief Engineer, Assistant Engineer, 
First Mate and Second Mate (J. A. 59, 438, G. C. Exh. 
2T, W, X, Y; J. A. 690-692, 698-700, 701-702, 703-710). 
While the Master Pilot is considered the Captain of the 
vessel, he also acts as steersman on the two forward 
watches of 6 hours each every day and, in addition, 
does all the clerical work aboard the vessel. The Master’s 
opposite member is the Pilot who stands the two after- 
watches in the pilot house and is actively engaged in 
steering the vessel and controlling it during those watches. 
The First Mate and his crew of deck hands work the 
forward watches and, of course, handle the barges and 
their lashings, etc. The Second Mate and his similar crew 
of deck bands have similar duties on the after watches. 
The Engine Department will be subsequently discussed. 
Officers are people with authority to give orders for the 
performance of work to all unlicensed personnel subor- 
dinate to them on the vessel. The orders have to be 
carried out under penalty of discipline (J. A. 60, 209- 
210, 253-254, 258-259, 265, 439, G. C. Exh. 2Y, Art. I, 
Sec. 9; J. A. 704—Master’s Authority). 
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All officers are required by the company as a condition 
of employment to be licensed by the U. S. Coast Guard 
(J. A. 62-63, 64, 108, 171, 296-297, 298, 439, G. C. Exh. 2, 
par. XLII, J. A. 670). These licenses are, therefore, 
subject to Coast Guard Regulations and may be suspended 
or revoked pursuant to such regulations (J. A. 108-109, 
439-440, R. Exh. 1, Sees. 137.01-10, -15, -20, -30, -35, -40, 


Officers have their own separate quarters and lounge 
located on the bridge deck, separate from the crew’s quar- 
ters (J. A. 59, 437-438). The crew is quartered on the 
main deck aft, with two or three to a room, with a lounge 
separate and forward which doubles as an on-watch place 
for the deck hands to get out of the weather and drink 
coffee (J. A. 488). Officers have their quarters cleaned 
by unlicensed personnel, whereas the crew cleans its own 
quarters (J. A. 60-61). There is one dining table for all, 
with seating according to rank. The Master or Pilot sits 
at the head of the table with the First Mate opposite the 
Chief Engineer, or the Second Mate opposite the Assistant 
Engineer. The unlicensed personnel eat at the foot of the 
table (J. A. 204, 447-448). Separation slips are filled out 
for unlicensed personnel, when they leave the vessel, but 
not for licensed officers (J. A. 201). 


The wage scales of the licensed officers, strikers and 
deck hands on the towboats are as follows: 


Master Pilot $945 to $1040 (G. Cc, . . . A, J. AL 689; 


Chief Engineer $890 x. C. 7 . J. A. 673; 


$835 to $ S85 Ce : . J. AL 699; 
. A, J. A. 692) 


Assistant Engineer ....$753 


$648.70 . C. Exh. 2A, Art. VII, J. A. 678; 
ee App. A, J. A. 692) 
Seco: Mate $587.50 . C. Exh, 2X, App. A. J. A. 703; 
Rete . AL J. A. 692) 
Striker (experienced) . .$475.11) 15.62 ~ . C. Exh, 2Y, App. A. J. A. 708-710) 
) x 865 
Deckhand “. . $447.18) 14.71 
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Master-Pilots, Pilots, Mates and Chief Engineers are 
supervisors within the meaning of Section 2 (11) of the 
Act (Stip. G. C. Exh. 2, Pars. XX XVII, XXXVI, J. A. 
668, G. C. Exh. 2A, Art. II, Art. V, Secs. 1 and 2, J. A. 672, 
G. C. Exh. 2W, Art. I, Sec. 6, J. A. 698, G. C. Exh. 2X, 
Art. I, See. 6, J. A. 701, G. C. Exh. 2Y, Art. I, Sec. 9, 
J. A. 704). 


The Engine Department consists of 4 men, a Chief En- 
gineer, an Assistant or Second Engineer and two strikers. 
The Chief is in charge of the department administratively. 
Each Engineer stands two six-hour watches, the Chief 
standing the forward watches from 6 A. M. to 12 Noon 
and 6 P. M. to 12 Midnight and the Assistant the after- 
watches from 12 Noon to 6 P. M. and 12 Midnight to 6 
A. M. Each Engineer is in complete charge of and re- 
sponsible for running his watch and of a striker who 
works for him. While on watch each Engineer is responsi- 
ble for the machinery and equipment aboard and for the 


striker under him. The authority of the Chief and the 
Assistant while on watch is the same (J. A. 42, 43, 44, 58, 
61, 69, 70, 94, 121, 147, 172, 238, 253-254, 258, 263-264, 
265, 267-268, 305, 316, 332, 334, 350, 452-453, 460, 463, 
G. C. Exh. 2, par. XLI, J. A. 669). 


The Company has issued no written instructions to En- 
gineers as to what their duties and authority are (J. A. 41, 
304-305, 596, 464). The duties and authority of Engineers 
are well known and accepted as a result of practice, ex- 
perience, custom and tradition (J. A. 41, 57-58, 83, 243, 
253, 265, 305, 335, 339-340, 396, 465) although at times As- 
sistant Engineers have been advised of their authority 
(J. A. 128-129, 155-156, 242-243, 327, 335, 353, 392, 411- 
413, 415, G. C. Exh. 2Y, Art. I, Sec. 9, J. A. 704). The 
Assistant Engineer is the striker’s boss and the striker 
regards him as such (J. A. 209, 236-237). The striker 
must obey the orders of the Assistant Engineer or he will 
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he relieved or discharged (J. A. 42-43, 72, 132-133, 135- 
136, 165, 172, 209, 210, 236-237, 239, 241-242, 254, 265, 301, 
305, 327, 353, 357, 392, 412-413, 422, 424-425, 453, 468-469, 
R. Exh. 7, J. A. 746). The Assistant Engineer directs the 
striker’s work and exercises independent judgment on the 
watch (J. A. 172, 173-174, 209-210, 214, 231-232, 236-237, 
238, 239, 243, 254-257, 258, 267, 269-270, 301-302, 309-313, 
316-317, 322, 351, 360-361, 364, 368, 388, 392-393, 411-412, 
452-453, 456-458, 460). The striker has his own duties, 
which may follow a routine, but he also does what he is 
told (J. A. 218-219, 228, 231-232, 236-237, 269-270, 296, 
322, 363-366, 386, R. Exh. 15, J. A. 759). The Assistant 
Engineer also directs the work of other members of the 
crew from time to time (J. A. 354, 362, 461-462). The 
Assistant Engineer can effectively affect the status of the 
striker by getting him promoted, relieved or transferred 
(J. A. 41-42, 49-51, 69, 70-71, 78, 172, 198-199, 218, 236- 
237, 239, 240, 305, 345-347, 352, 454, 468). The Assistant 
Engineer has the right to fire or effectively to recommend 
the firing of the striker (J. A. 58, 83, 135-136, 172, 214, 236, 
238-239, 242-243, 265, 273, 301, 316, 327, 334, 357-358, 
392, 422, 424-427, 468, R. Exh. 9B, J. A. 749). The Assistant 
Engineer has the authority to have a striker transferred 
from one watch to another (J. A. 202, 210, 236). The As- 
sistant Engineer can effectively have a striker assigned 
(J. A. 220-222, 236, 360). The Assistant Engineer can 
authorize penalty pay and overtime (J. A. 268, 276-277). 
The Assistant Engineer has the authority to allow strik- 
ers time off (J. A. 230-231, 236, 267-268, 293-294, 300, 351). 
If the striker on the Assistant’s watch has a complaint, 
he takes it up first with the Assistant Engineer. Then 
if he gets no satisfaction, he can go to the Chief En- 
gincer. The Assistant Engineer can adjust his grievance 
on the first level (J. A. 352, 360-361, 368-369). 


The Assistant Engineer is consulted in filling out the 
separation slips. He advises the Captain what to put on 
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the back of the slip relative to the striker’s work (J. A. 
70, 306-307, 317, 358-359, 413-414, 416, R. Exh. 8, J. A. 74, 
R. Exh. 9A, J. A. 748). Separation slips are filled out only 
for unlicensed personnel (J. A. 201). The Assistant Engi- 
neer substitutes for the Chief Engineer on various occa- 
sions, for example, on off-enrouting and emergencies (J. A. 
270, 463-464). 


The Company holds supervisors’ meetings attended by 
all licensed officers including Assistant Engineers. Higher 


management also attends. Subjects relating to Company 
policy and management are discussed. Assistant Engi- 
neers were advised that they would have to use the au- 
thority they had over unlicensed personnel to enforce 
Company rules in regard to safety and other matters 
(J. A. 58-59, 72-74, 121-124, 127-129, 155-156, 328-329, 347, 
399-401, 107-414, 166-467). 

There is only one seniority list for both Chief Engi- 
neers and Assistant Engineers and whether a man works 
as Chief or Assistant depends on the number of boats 
running and his position on the seniority list (G. C. Exh. 
2, par. XLI, J. A. 669, J. A. 153, 328, 350, 448). In the 
past, all parties have dealt with all licensed officers, in- 
cluding Assistant Engineers, as Supervisors (J. A. 450- 
452, 628, 631-633, G. C. Exh. 2, par. XIV, J. A. 666, XXIX, 
J. A. 667, G. C. Exh. 2L, J. A. 681-682, 2T, J. A. 690, 
QU, J. A. 693, 2W, J. A. 698, 2X, J. A. 701, 2Y, J. A. 704, 
R. Exh. 10, J. A. 751-753). The State Court of Missouri 
found Assistant Engineers to be supervisors (G. C. Exh. 
2M, J. A. 687). 
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STATUTES INVOLVED. 


We are concerned here with Sections 2 (3), 2 (11), and 
3 (d) of the National Labor Relations Act, Act of July 
5, 1935, c. 372, 49 Stat. 449, as amended by Act of June 
23, 1947, c. 120, 61 Stat. 136, and by Act of September 14, 
1959, P. L. 86-257, 73 Stat. 519, U. S. C. A., Title 29, Sec- 
tions 152 and 153, the relevant parts of which are set forth 
below: 


Section 2 (3): 

‘“‘The term ‘employee’ shall include any employee, 
. . . but shall not include . . . any individual em- 
ployed as a supervisor . . .”’ 


Section 2 (11): 

‘‘The term ‘supervisor’ means any individual having 
authority, in the interest of the employer, to hire, 
transfer, suspend, lay off, recall, promote, discharge, 
assign, reward, or discipline other employees, or re- 


sponsibly to direct them, or to adjust their griev- 
ances, or effectively to recommend such action, if in 
connection with the foregoing the exercise of such 
authority is not of a merely routine or clerical nature, 
but requires the use of independent judgment.”’ 
Section 3 (d): 

«¢. . . The General Counsel of the Board . . . 
He shall have final authority, on behalf of the Board, 
in respect of the investigation of charges and issu- 
ance of complaints under Section 10, and in respect 
of the prosecution of such complaints before the 
Board, and. . .”’ 
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SUMMARY OF ARGUMENT. 


This case involves the question of whether or not As- 
sistant Engineers are employees within the meaning of 
the Act. The Board, reversing the Trial Examiner, found 
they were not but that they were supervisors. It dis- 
missed the General Counsel’s Complaint. 


The Board properly reversed the Trial Examiner to 
dismiss the Complaint. Its findings of fact are supported 
by substantial evidence on the record as a whole. Where 
a question of supervisory status is involved, the Board 
under the statute, need only find that the individuals in- 
volved possessed one of a number of indicia listed in the 
statute. The Board went only as far as it needed to deter- 
mine that these individuals were supervisors. It was 
unnecessary for it to extend its discussion to treat other 
powers and authority that the Assistant Engineers had 
which would be only cumulative. As the cases point out, 
it is the existence of the power which determines super- 
visory authority of an individual or a group; and it isn’t 
necessary that the supervisor always exercise his author- 
ity in order to retain supervisory status. The Board found 
with ample support in the record that Assistant Engi- 
neers had the authority to discharge. Witnesses attested 
to this authority. There are also instances in the record 
when the Assistant Engineers actually discharged strik- 
ers. In addition, the Board also found that it was un- 
disputed in the record that the Engineers on watch have 
authority to authorize overtime or penalty pay, to require 
a xtriker to undertake extra duties and to call an off- 
watch striker back on duty. The Board also found that 
the watch Engineer tells the Captain what to write on 
the striker’s efficiency report at the end of cach tour of 
duty and that Engineers are able to cither refuse the 
assignment of a striker to their watch or request a 
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striker’s replacement at any time. These findings are all 
amply supported in the record. 


MEBA’s attempt to demean the status of an Engineer 
and make of him a mere mechanic fails in the light of 
the evidence in the record. That evidence shows that the 
Engineer is an important part of the supervisory hier- 
archy of the towboat and performs an important function 
in the handling and administration in the engineering 
department, and in the functioning of the boat. While he 
is on watch, he is in complete charge of the engineering 
department and uses his own independent judgment in 
handling the watch and the striker under him. He is 
far from being just an ordinary craftsman. He exercises 
a command status which is recognized in the collective 
bargaining agreement between the Company and the union 
representing the unlicensed personnel. So far as that 
contract and the striker are concerned, the Assistant 
Engineer is on the same level of command as the Master 
of the boat. The Engineer while on watch is in charge 
of all the machinery and equipment aboard which ma- 
chinery is valued somewhere between $180,000 to $1,200.- 
000, depending on the type of motor vessel. The towboat 
is really nothing but a floating power plant. One must 
recognize the important status of the Engineers aboard 
a towboat. While on watch, there are numerous occasions 
when he must exercise his independent judgment where 
the safety of the vessel and the safety of the men are 
at stake. His importance is evidenced by the requirement 
hy the Company that he be a licensed officer which makes 
his actions subject to the Coast Guard regulations. His 
status is further recognized by the fact that he occupies 
xeparate quarters with other officer personnel and the 
manner in which the officers are seated at the mess table. 
The striker who works under him doesn’t consider him 
to be just a mere mechanic but considers him to be his 
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boss whose orders he must obey and carry out. One can 
hardly argue that a mere mechanic would have been in- 
vited to supervisors” meetings held by the Company which 
cost up to $15,000 per run. Nor is a mechanic invited to 
a supervisory meeting where upper echelons of manage- 
ment personnel attend as well as other supervisors and 
where subjects relating to management policy and the 
authority of Engineers are discussed. Furthermore, a 
consideration of the wages of the Assistant Engineers will 
disclose that they are on an important level. Their wages 
are considerably higher than the strikers under them and 
are on a comparable level with the Mates and Pilots who 
are concededly supervisors. It should also be noted that 
all the parties concerned, when the problems arose lead- 
ing to the instant charges, considered Engineers to be 
supervisors. There was never any question of their status 
and MEBA itself brought an action in the State Court 
alleging that the Engineers were supervisors. The State 
Court found this to be a fact. Under the circumstances 


it would be highly unrealistic to say that Engineers were 
mere mechanics and not supervisory employees. 


An examination of the record will show that the Trial 
Examiner committed numerous errors where he ignored, 
overlooked or distorted the effect of the testimony given 
by the witnesses. Nor was this a case where credibility 
entered into the findings of fact. The evidence was un- 
controverted and uncontradicted. Both the witnesses for 
the General Counsel and the witnesses fur the Company 
testified consistently over and over again to the same 
effect. 

Examples of the Trial Examiner’s errors are numcrous. 
Some of these are as follows: 

1) No testimony was offered as to the supervisory 
status of Chief Engineers, Master Pilots, Pilots and Mates, 
the only evidence as to their status being contained in 
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a stipulation and certain documents. Yet the Trial Ex- 
aminer, despite this, observed that but for such stipula- 
tion he would have found the Chief Engineers to be 
non-supervisors and that the only supervisors aboard a 
tugboat were the Master Pilot and the Pilot. 


2) The Trial Examiner ignored the effect of the Com- 
pany’s requirement that engineers have Coast Guard li- 
censes which requirement makes them subject to Coast 
Guard regulations. The Board itself has for years recog- 
nized that the power to command is inherent in the status 
of a licensed ship’s officer. 


3) The Trial Examiner indicated that the Engineers 
were mere mechanics in the face of evidence inconsistent 
with such mechanic status. He, himself, found that the 
Engineers could commandeer the services of the off- 
watch Engineer and a striker as well as other members 
of the crew, one of a number of facts inconsistent with 
the status of a mechanic. 


+) The Trial Examiner distorted the testimony relative 
to supervisory meetings. Although, one of the traditional 
indicia of supervisors is the fact that they attend mect- 
ings of supervisors, the Trial Examiner ignored this 
important bit of evidence. 


5) The Trial Examiner ignored in the record over- 
whelming testimony relating to authority and actual ex- 
ercise of authority by Assistant Engineers to discharge, 
transfer and discipline. This testimony was undenied and 
uncontroverted and by itself was sufficient proof of super- 
visory status. The few instances that he mentioned in 
his report he belittled unreasonably. 


6) The Trial Examiner ignored testimony that the 
striker must obtain the Assistant Engineer’s permission 
to take time off or leave the boat on the Assistant’s watch. 
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7) He ignored testimony that if the striker on the As- 
sistant’s watch has a complaint he would go first to the 
Assistant Engineer and then, if it wasn’t satistied, he 
would go through the rest of the grievance procedure. 


8) He ignored the authority of the Assistant Engineer 
to authorize penalty pay and overtime. 


9) He overlooked the collective bargaining agreement 
between the Company and the union representing the un- 
licensed personnel wherein it is stated that the orders of 
the Assistant Engineer have to be obeyed. 


10) He brushed aside the evidence of Assistant Engi- 
neers having separate rooms like other officers and the 
order of rank at the mess table. 


11) The Examiner ignored the differences in wages be- 
tween the Assistant Engineers and the unlicensed person- 
nel and the similarity of wages between Assistant Engi- 
neers and other officers aboard the boat, officers who are 
concededly supervisors. 


These are but a few of the examples that demonstrate 
the fallacious reasoning of the Trial Examiner and the 
errors in his Decision. 


MEBA argues that the proceeding should be remanded 
to the Board to permit evidence as to the status of Chief 
Engineers. Its reason for so requesting is the fact that 
during the hearing the Trial Examiner excluded certain 
questions allegedly relating to the supervisory status of 
Chief Engineers. No error was committed as to this 
ruling. The General Counsel’s pleadings alleged that 
Chief Engineers were ‘‘individuals.’’ His pleading and 
conduct of the case assumed that Chief Engineers were 
supervisors. Administratively, the General Counsel found 
them to be supervisors and that is why in the pleadings 
they were described as individuals. Their status as super- 
visors was irrelevant to the issues in the pleadings be- 
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cause the violation alleged as to them was that their dis- 
charge interfered not with their rights but with the rights 
of other employees. 


Evidence designed to support a violation not alleged 
and in fact contrary to the theory of the General Counsel 
is beyond the scope of the issues presented by the plead- 
ings and is irrelevant. The General Counsel is the party 
charged with the exclusive authority and responsibility 
to prosecute unfair labor practices. If another party can 
inject new matters into the case, the General Counsel no 
longer has exclusive authority. It was not error to ex- 
clude it. 


In any event even if such questions were permissible 
under the circumstances, no prejudicial error was com- 
mitted. Under the circumstances, it would follow logically 
that if Assistant Engineers were supervisors, Chief Engi- 
neers a fortiori must be supervisors. Since the Board 
found that the Assistant Engineers were supervisors, it 


would require no further evidence to prove that the Chiefs 
are supervisors. Under such circumstances, the exclusion 
of the proffered evidence on the supervisory status of 
Chief Engineers was not of sufficient error to require re- 
manding of the case. 
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ARGUMENT. 


The Board Properly Dismissed the Complaint on the 
Ground That the Company’s Chief and Assistant En- 
gimeers Were Not Employees Within the Meaning 
of the Act. 


The Board and the Company have stated the question 
as outlined above in disagreement with the form that 
MEBA puts the issue. The Company prefers to do so 
because the General Counsel has the burden of proving 
the allegations of his complaint. N. L. RB. B. v. Council 
Manufacturing Corp., 334 F. 2d 161, 163 (C. A. 8, 1964): 
N. L. B. B. v. International Brotherhood of Electrical 
Workers, Local 340, 301 F. 2d 824, 827 (C. A. 9, 1962). 
His complaint alleged that the Assistant Engineers are 
employees and it was incumbent upon General Counsel 
to prove this allegation. If the facts do not support 
this, then the complaint must be dismissed. For this 
reason the issue is whether or not said individuals were 
or were not employees. However, because the evidence 
so overwhelmingly supports the Board’s decision, the 
Company will defer to MEBA’s version and argue to 
the point of whether or not dismissal by the Board of 
the Complaint on the sole ground that Chief Engineers 
and Assistant Engineers employed by the Company were 
supervisors within the meaning of the Act is supported 
by substantial evidence. 


It is assumed that the Board will discuss its authority 
vis-a-vis the Trial Examiner. The Company will not 
treat that aspect in its brief. In reply to MEBA’s con- 
tention, suffice it to say that the Board recognizes that 
a Trial Examiner will be reversed on questions relating 
to credibility only when his determinations are clearly 
erroneous. U. 8. Plywood, 153 NLRB No. 23, 59 LRRM 
1432, 1433 (1965). That rule, however, ix not applicable 
with reference to findings or conclusion of fact or in- 
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ferences to he drawn from the facts. Woodworkers v. 
N. L. R. B. (Campbell & McLean, Inc.), 104 U. S. App. 
D. ©. 344, 262 F. 2d 233 (C. A. D. C. 1958). Especially 
is this true with reference to cases involving uncontro- 
verted facts as is the case here. 


It is also assumed that the Board will discuss the 
scope of review by the Court under Universal Camera 
Corp. v. N. L. B. B., 340 U. S. 474 (1951). Here again 
the Company will not treat this aspect in its brief except 
to say the following. Whether a man is a supervisor 
is a finding of fact. N. L. B. B. v. Fullerton Publishing 
Co., 283 F. 2d 548 (C. A. 9, 1960). This determination 
is ‘“‘clearly within the range of the Board’s discretion.”* 
N. L. B. B. v. Southern Airways Co., 290 F. 2d 519 (C. A. 
5, 1961). The question of who is a supervisor is a prac- 
tical matter and one of fact in which the Board, in the 
exercise of its primary function as fact-finder, must be 
permitted a large measure of informed discretion. N. L. 
BR. B. v. Elliott- Williams Co., 345 F. 2d 460 (C. A. 7, 
1965); N. L. BR. B. v. Lee-Rowan Co., 316 F. 2d 209 (C. A. 
8, 1963). As the First Circuit said in N. L. B. B. v. Swift 
& Co., 292 F. 2d 561 (C. A. 1, 1961): 


«¢  _ , all we need to say is that while the Board’s 
power to determine who is and who is not a ‘super- 
visor’ within the statutory definition is not as broad 
as its power under the rule of Packard Motor Co. 
v. N. L. RB. B., 330 U. S. 485, 491, 19 LRRM 2397 
(1947), to determine the appropriate unit for col- 
lective bargaining, see N. L. RB. B. v. Esquire, Inc., 
222 F, 2d 253, 256-257, 36 LRRM 2053 (C. A. 7, 1955), 
nevertheless the gradations of authority ‘responsibly 
to direct’ the work of others from that of General 
Manager or other top executive to ‘straw boss’ are 
so infinite and subtle that of necessity a large meas- 
ure of informed discretion is involved in the exercise 
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by the Board of its primary function to determine 
those who as a practical matter fall within the statu- 
tory definition of a supervisor.”’ 


The Board's decision is relatively short and to the 
point. It is so because of the existence and acceptance 
of two basic principles in this area, (a) it is the existence 
of the power which determines the supervisory authority 
of an individual or a group; (b) it is not necessary that 
the supervisor always exercise his authority in order to 
retain a supervisory status. N. L. B. B. v. Ohio Power 
Co., 176 F. 2d 385 (C. A. 6, 1949), cert. den. 338 U. S. 
899: American Finishing Co, 86 NLRB 412, 417, 24 
LRRM 1635 (1949); Wasatch Oil Refining, 76 NLRB 
417, 21 LRRM 1203 (1948); Hamilton Tool, 5§ NLRB 
257, 15 LRRM 49 (1944). As the Board points out in 
its decision on this score: 

‘It is the right to exercise the authority conferred 
by an employer that is controlling. Because the 


Engineers were generally satisfied with the strikers’ 
performance and had infrequent occasion to exercise 
the attributes of supervisory authority, does not 
mean that such authority atrophied through lack of 
use.”” 


In its decision the Board defines the term ‘‘supervisor’’ 
as used in Section 2 (11) of the Act and then states that, 
applying this definition to the record before it, it is ap- 
parent that both Chief and Assistant Engineers employed 
by the Company bave supervisory authority. It is apparent 
because it is now axiomatic that the terms used in Section 
2 (11) are used in the disjunctive so that if an individual 
possesses any one of the said indicia, he must be held to be 
a supervisor. Ohio Power Co. v. N. L. B. B. (supra); 
N. L. B. B. v. Budd Manufacturing Co., 169 F. 2d 571 
(C. A. 6, 1948), cert. den. 335 U. S. 908. The Board had to 
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find only that the Assistant Engineers possessed only one 
of the indicia contained in Sec. 2 (11). More would be 
cumulative. 


The Board tound that one engineer testified that he 
had been told by management when he was hired that he 
had authority to discipline or discharge a striker. The 
other engineers, both Company’s and General Counsel's 
witnesses, indicated that although they had never been 
specifically told that they had authority to discharge a 
striker, they assumed that they did and acted accordingly. 
This finding is amply supported by the record. One witness 
testified he was advised as to his authority by the Com- 
pany (J. A. 353), and two other witnesses (J. A. 335, 392), 
testified that they were Chief Engineers and that it was 
their practice to advise assistants of their authority. Also 
in evidence is overwhelming testimony of witnesses that 
they had the authority, that they knew of it through prac- 
tice, experience, custom and tradition, that they exercised 
the authority and that the people who were under them 
considered Assistant Engineers to be their ‘‘bosses’’ (J. A. 
41, 57-58, 83, 242-243, 253, 265, 305, 335, 339-340, 353. 396. 
411-416, 464-465, G. C. 2Y, Art. I, ¢9, J. A. 704). 


The Board also found that at least four Assistant Engi- 
neers and a number of Chief Engineers had at one time 
or another discharged a striker. MEBA attacks the in- 
stances in which was shown that Assistant Engineers dis- 
charged strikers as being ‘emergency situations.” But, of 
course, strikers are not discharged every day. Most of 
them are competent employees and turn over is not great. 
Strikers are covered by a union contract and are not dis- 
charged without adequate reason. Then too, as was testi- 
fied, the striker usually requests a transfer if he feels he 
is not getting along with the Engineer or if he is about to 
be discharged (J. A. 239-240, 345-346). Any situation in 
which a striker was discharged could be called an emer- 
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gency. But not all of those testified to in this record would 
properly be so classified (J. A. 132-133, 239, 240-242, 301, 
316, 334, 353, 406, 422-425, 425-427, Resp. Exh. 9A, J. A. 
748, 9B, J. A. 749). The following are illustrations. One 
striker who refused to do some work was discharged (J. A. 
316). Another striker was fired for closing off a valve to 
the lube oil cooler (J. A. 334). Another was discharged for 
refusing to clean a centrifuge (J. A. 353). Still another 
striker was discharged for pumping dirty oil into the river 
in violation of instructions from the Assistant Engineers 
(J. A. 132-133). Still another was discharged for incom- 
petence (J. A. 406, Resp. Exh. 9A, J. A. 748, 9B, J. A. 749). 


The Board further found that it is undisputed that the 
Engineers on watch have authority to authorize overtime 
and penalty pay, to require a striker to undertake extra 
duties and to call an off-watch striker back on duty. It 
also found that the watch Engineer also tells the Captain 
what to write on the striker’s efficiency report at the end 
of each tour of duty and the engineers are able either to 
refuse the assignment of a striker to their watch or to 
request a striker’s replacement at any time. These findings 
are amply supported by the record (J. A. 41, 42, 49, 50, 
69-71, 78, 172, 197-199, 201, 202, 210, 218-219, 220-221, 
228, 231-232, 236, 240, 268, 276-277, 296, 305-307, 317-318, 
322, 344-346, 352, 358-360, 363-366, 386, 413-415, 454, 468- 
469, Resp. Exh. 8, J. A. 747, 9A, J. A. 748). 


The Board also found that Chief and Assistant Engineers 
have supervisory authority because they have authority 
to recommend the transfer, re-assignment or discharge of 
strikers working for them and they have in fact actually 
directed the transfer, re-assignment or discharge of indi- 
vidual strikers. Again these findings are supported by 
substantial evidence in the record (J. A. 41, 42, 43, 49, 50, 
58, 69, 71-72, 78, 83, 132, 135-136, 164-165, 172, 176, 197- 
199, 202, 209-210, 214, 218, 220-222, 236, 238-243, 253-254, 
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265, 273, 301, 305-306, 316, 327-328, 334, 345-347, 352-353, 
357-358, 360, 392, 411-412, 422, 425-427, 453-454, 468-469, 
Resp. Exh. 9B, J. A. 749). 


The Board in its Decision did not deem it necessary 
to discuss additional evidence which supported a finding 
of supervisory status of Engineers, although some of it 
is mentioned in its recitation of the facts of the case and 
much more is found in the record in the case. This is 
probably due to the fact that since Sec. 2 (11) of the Act 
is disjunctive in its operation, further findings of the 
Board would have been cumulative and unnecessary. 
However, since it forms some of the background and fills 
out the picture it might be well to do so here. 


Both General Counsel’s and the Company’s witnesses 
testified that there never had been issued any manual or 
book of instructions listing the duties or authority of 
cither the Chief or Assistant Engineers, that the duties 
and authority have evolved on the river from the steam 
days and were traditional, that the authority has always 
been there and the engineers were never told otherwise 
and that it was standard practice obtained from expe- 
rience (J. A. 41. 58, 83, 243, 253, 265. 305, 335, 339, 
396). The Trial Examiner and MEBA exaggerate the 
importance of the testimony elicited from General Coun- 
sel’s witnesses that engineers were never informed by 
the Company that they possessed certain enumerated 
powers or authority set forth in Section 2 (11) of the 
Act. As a matter of fact, the Company never told them 
that they didn’t have this authority. Furthermore, the 
witnesses who testified on this score were interrogated 
only as to some of the indicia of supervisory authority 
set forth in said Sec. 2 (11) and were asked questions 
which called for conelusionary statements. They were 
not interrogated as to all of the indicia of supervisory 


authority contained therem. Despite the aforesaid denial 
by some of the witnesses, none of them denied that they 
were in charge of the engine room during their watch 
and that they exercised independent judgment in direct- 
ing the striker assigned to their watch. 

Even this conclusionary testimony was ineffective in 
the face of other testimony by all witnesses that they had 
the authority, that they knew of it through practice, ex- 
perience, custom and tradition, that they exercised the 
authority and that the people who are under them con- 
sider the Assistant Engineers to be their ‘‘bosses’’. This 
also ignores the provision of Article I, Section 9 of the 
collective bargaining contract between the Intervenor and 
the NMU (G. C. 2Y, J. A. 704). In any event, whether 
those engineers or even Chief Engineers were ever told 
in so many words that they had some of the authority of 
a supervisor, is irrelevant if they actually had the super- 
visory authority and if the employees under them re- 
garded them as supervisors. It is submitted that the 
instances of supervisors being told in the words of the 
statute that they have such authority are virtually non- 
existent. The Board has expressly found that supervisory 
authority can be based on custom, practice and tradition. 
In Local 28, International Organization of Masters, Mates 
& Pilots (Ingram Barge Line), 136 NLRB 1175, 1193, et 
seq. 49 LRRM 1943 (1962), enforced sub nom. Master, 
Mates & Pilots v. N. L. B. B., 116 U. S. App. D. C. 110, 
321 F. 2d 376 (CA DC, 1963), the Board had this to say. 
Although that case involved ‘‘mates’’ the language is 
applicable to ‘‘engineers’’. ‘‘It is apparent from the 
testimony of each of the foregoing witnesses that Ingram 
has not reduced to writing any book or manual of in- 
structions defining the chain of command or line of au- 
thority on its boats. Each had a concept with respect 
to the authority and responsibility of masters, mates and 


pilots, but could refer to no tangible source in which 
these concepts are objectively outlined. . . . it is under- 
stood by these persons what is expected of them func- 
tionally in the performance of their duties, and also what 
is the relative authority and obligation of each person 
aboard a boat to all others. This is so because the opera- 
tion of an Ingram boat and tow is conducted in a manner 
consistent with practices on the river which have devel- 
oped through custom and tradition with which all involved 
persons presume familiarity. It is essentially from these 
foundations that . . . expressed their views.’’ 


It should be remembered that each vessel in the Com- 
pany’s fleet functionally consists of two separate depart- 
ments, deck and engine, with the engine department under 
the over-all direction of the Chief Engineer. Although 
the Master is in over-all control of the ship, the evidence 
shows that the engine department operates independently 
except for a certain administrative relationship. The 


Master actually exercises little or no control over the 
engine department. He is fully occupied with his own 
duties and responsibilities on deck. The machinery and 
equipment aboard constitute about 60% of the value of 
the vessel. The Engineers and strikers are under the 
jurisdiction of the engine department. The crew comple- 
ment is divided up into unlicensed personnel and licensed 
officers. The licensed officers include the Chief Engineer 
and the Assistant Engineer. Officers are people with 
authority to give orders for the performance of work to 
all licensed personnel subordinate to them on the vessel. 
Tho orders have to be carried out under penalty of disci- 
pline (J. A. 60, 209-210, 254, 258, 265, 439. G. C. Exh. 2Y. 
Art. T. 69, J. A. 704). 

MEBA attempts to demean the status of the Engineer 


and make of him a mere mechanic. However, the evi- 
dence indicates clearly that the Engineer is much more 
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than just a mechanic. He is an important part of the 
supervisory hierarchy of the boat and performs an im- 
portant function in the handling and administration of 
the engineering department and in the functioning of the 
boat. While on watch, he is in complete charge of the 
department and uses his own independent judgment in 
handling the watch and the striker under him. He exer- 
cises a command status which is recognized in the collec- 
tive bargaining contract between the Company and the 
union representing the unlicensed personnel. So far as the 
striker is concerned, under Article I, Sec. 9 of contract 
(G. C. Exh. 2Y, J. A. 704), he is on the same level of com- 
mand as the master. 


The Company is in the business of transporting bulk 
freight by barge and towboat. The tows are large, con- 
sisting of anywhere from 15 to 45 barges, each barge hold- 
ing an average of 1200 tons, the equivalent of about 24 
freight cars. Each tow could be as much as 7 barges 
wide and 6 or 7 barges long and is pushed by one tow- 
boat. The engines and equipment, for which the Assist- 
ant Engineer is responsible while he is on watch, range 
from a value of some $180,000 to $1,200,000, depending 
upon the type of motor vessel on which he is standing 
watch. The towboat is in fact a floating power plant. 
While on watch, the Assistant Engineer is responsible 
for the striker, the Engine Room and the other equipment 
aboard. His is a position of great responsibility. It ix 
obvious what would happen to the tow if he failed to ful- 
fill his function. 


While he is on watch, he is in complete charge of the 
Engineering Department. 


The Assistant Engineers, together with Chief Engi- 
neers, Master Pilots, Pilots and Mates, are licensed of- 
ficers. All are licensed by the Coast Guard, which licenses 
are required by the Company. Under the Coast Guard 
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regulations, when a company requires a license as a con- 
dition of employment, such license becomes subject to 
Coast Guard regulations (R. Exh. 1, §137.01-35, J. A. 
739). Under these regulations, the Coast Guard has au- 
thority to suspend or revoke the license of the Assistant 
Engineer for misconduct or negligence resulting in severe 
damage to the vessel or injury to personnel (J. A. 63, 64, 
108-109, 171, 296-298, 439-440, G. C. Exh. 2, par. XLII, J. 
A. 670, Resp. Exh. 1, Sections 137.01-10, -15, -20, -30, -35, 
-40, -45; 137.03-5; 137.05-20, 137.20-165, J. A. 737-743). The 
Assistant Engineer, like the Chief Engineer, is in com- 
plete charge of the watch, and, as such, has the power to 
command which is inherent in his position as watch 
stander as well as his being a licensed officer. Globe 
Steamship Company, 85 NLRB 475, 479, 24 LRRM 1422 
(1949). 


The command and supervisory character of the Engi- 
neer and his status are also pointed up by the fact that 


the Engineers occupy separate quarters with the other 
officers and, when they eat at the table, they have their 
own special places. The Assistant Engineer sits opposite 
the Second Mate, just as on the forward watch, the Chief 
Engineer sits opposite the First Mate. This command 
function is further exemplified by the fact that the strik- 
ers look upon the Assistant Engineer as their ‘‘boss’’ and 
that the Assistant Engineer settles complaints of the 
strikers and tells the Captain what to put on the separa- 
tion slip when the striker is separated. It should also be 
noted here that separation slips are made out only for 
unlicensed personnel and not for the licensed officers. It 
should also be noted that officers have unlicensed per- 
sonnel clean their quarters whereas unlicensed personnel 
clean their own. 


Also demonstrative of the fact that the Assistant Engi- 
necr is identified with management as a supervisor is his 
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attendance at various supervisors’ meetings at which only 
management was present. These meetings were attended 
only by supervisors and upper echelons of management 
personnel. In these meetings, management was talking to 
and discussing with management. Considered and dis- 
cussed were subjects relating to management policy and 
the authority of the engineers. These meetings were at- 
tended by Assistant Engineers, as well as Master Pilots, 
Pilots, Mates and Chief Engineers, all of whom are ob- 
viously supervisors. The meetings were expensive and 
cost up to $15,000 to run. During such meetings financial 
policy, as well as other subjects were discussed. The par- 
ticipants were advised of what the Company was doing 
insofar as management was concerned, how the Company 
was progressing, how it stood in the industry, what its 
problems were and the fact that officers should exercise 
their responsibilities and their authority in overseeing 
the work of people under them and their responsibility to 
enforce the rules of the Company. Crimptex, Inc., 145 
NLEB No. 50, 54 LRRM 1406 (1963); N. L. B. B. v. 
Southern Airways Co., (supra). 

It should also be noted that the Assistant Engineer re- 
ceives a wage rate which is considerably higher than that 
of a striker and higher than that of the First Mate and 
Second Mate. The Assistant Engineer receives a wage 
rate between that of the First Mate and the Pilot, both of 
whom are supervisors. N. L. RB. B. v. Southern Airways Co., 
(supra). 


All parties involved in the problems which beset the 
Company, including MEBA, the Company, MOA and Mas- 
ter Mates and Pilots Union, considered that these people 
‘were supervisors. The Company and all of the unions in 
the past had considered all officers to be supervisors and 
outside the jurisdiction of the National Labor Relations 
Board. When the instant problem arose and was discussed, 
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all the participants concerned agreed that the individuals 
involved were supervisors and did not come within the 
jurisdiction of the National Labor Relations Act and the 
National Labor Relations Board. All parties were repre- 
sented by experienced labor counsel. No litigation was 
pending at the time and there was no reason for anyone 
to take a partisan approach. Crimptex, Inc., supra. 


Furthermore, the State Court of Missouri found the en- 
gineers to be supervisors. This finding is entitled to a 
certain degree of weight at least. The plaintiff in the 
State Court was MEBA and the defendants were the Com- 
pany and MOA. 


To argue in the light of the above that the Engineers 
were mere mechanics is highly unrealistic. 


MEBA argues that the authority exercised by the As- 
sistant Engineers is in their own interests and not in the 
interest of the Intervenor. cf. Brewery Workers v. N. L. 
R. B., 111 U. S. App. D. C. 383, 298 F. 2d 297 (CA DC, 
1961), cert. den. 369 U. S. 843 (1962). This is a distortion 
of the status of the Assistant Engineer and a highly un- 
realistic construction of the evidence. The Engineer on 
his watch is in charge of the Engine Department and re- 
sponsible to the Company for the striker, as well as the 
equipment and the machinery. The safety of the vessel 
depends to a large extent upon the way he runs his depart- 
ment. By no stretch of the imagination can the striker be 
considered to be merely a helper to the Engineer. The 
striker has his own duties which he performs and the 
Watch Engineer in the interest of the Company sees that 
he performs them and does them correctly. The striker 
works under the direction of and subject to the orders of the 
Assistant Engineer, whose authority over the striker is 
almost unlimited. Vis-a-vis the striker the Assistant En- 
gineer possesses and exercises many of the indicia outlined 
in See. 2 (11) of the Act. While the striker will help the 
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Engineer with repairs, that is not the major part of his 
work. This is not the situation in which the striker is em- 
ployed to permit the Engineer to earn more money or in- 
crease his productivity. cf. Brewery Workers v. N. L. B.B., 
(supra). The striker has definite duties to perform and 
so does the Engineer. The striker is employed by and for 
the benefit of the Company and the supervision and direc- 
tion he receives from his Engineer are in the interest of the 
Company. He considers the Engineer to be his boss, not 
someone whom he just ‘‘helps.”” The Engineer has the 
responsibility for machinery worth many thousands of dol- 
lars and the safety and lives of the other crew members 
depend upon him. He is clearly part of the management 
group. , 

It is also argued that because the Assistant Engincer 
directs the work of only one employee, this detracts from 
his supervisory status. The number of individuals being 
supervised is unimportant. N. L, B. B. v. Ohio Power Co. 
(supra). It is the authority that counts. The Board has 
previously found individuals who direct only one em- 
ployee to be supervisors. Keystone Printing Service, 8) 
NLEB 157, 24 LRRM 1370 (1949); General Furniture Cor- 
poration, 109 NLRB 479, 34 LRRM 1380 (1954); General 
Electric Company, 120 NLRB 199, 41 LRRM 1466 (1958); 
Armour & Company, 119 NLEB 122, 41 LRRM 1012 
(1957). 


MEBA attempts in its brief to use six other cases in- 
volving Engineers, decided either by Regional Directors 
of the Board or by the Board, to prove the status of En- 
gineers in the instant case. Dist. 2, MEBA and Chicago 
and Midland Railway, Case No. 13-CC-320 (June 11, 
1963) (unreported decision of the Board); Federal Barge 
Lines and Dist. 2, MEBA, Case No. 14-RC-4653 (Sept. 20, 
1963) (Regional Director’s Decision); Material Service 
Division, General Dynamics Corp. and Dist. 2, MEBA, 
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144 NLRB No. 89, 54 LRRM 1154 (Sept. 27, 1963); Island 
Creek Coal Company, West Kentucky Division and Dist. 
2, MEBA, Case No. 9-RC-6173 (March 26, 1965) (Regional 
Director’s Decision); United States Steel Corp., River 
Transportation Department and Tri-Rivers Marine En- 
gineers Union, Case No. 6-RC-3291 (April 29, 1963) (Re- 
gional Director’s Decision) ; Midwest Towing Co. and Dist. 
2, MEBA, Case No. 14-RC-4764 (March 12, 1965), 151 
NLRB No. 73, 58 LRRM 1473. However, even these prove 
no universal rule. The Dist. 2, MEBA and Chicago and 
Illinois Midland case, 13-CC-320 (June 11, 1963) (unre- 
ported), involved only the question of MEBA’s status as 
a labor organization on which MEBA presented no evi- 
dence. The Federal Barge, U. 8. Steel and Island Creek 
decisions were decisions of various Regional Directors. In 
U. §S. Steel and Island Creek the parties stipulated that 
the Chief Engineers and Assistants were employees. In 
Federal Barge the Company did not contest the issue. In 
Midwest Towing and Material Service cases, the only two 
Board cases cited involving this question, the Board found 
supervisory status in one and not in the other. In the 
latter case, out of five towboats involved, only two had 
strikers. As the Trial Examiner pointed out in his Deci- 
sion (TXD p. 12, ll. 45-53, J. A. 787), ‘‘Consistency on the 
question involved here is rare indeed. The cases are ob- 
viously sui generis as indicated by the Board’s own deci- 
sions . . .*’? Each case must be decided on its own facts. 
In view of the disjunctive nature of the definition of super- 
visory status in the Act, it is impossible to say that one 
case may stand as a precedent and on all fours with an- 
other. Petitioner's attempt to analogize on this score 
fails. The cases referred to are inapposite. 


The Trial Examiner in his report ignored or miscon- 
strued evidence, committed numerous errors and demon- 
stated a complete lack of judicial approach and restraint. 
The Board was correct in reversing him, 
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The Board adopted the findings, conclusions and recom- 
mendations of the Trial Examiner only to the extent con- 
sistent with its Decision and Order. Perhaps it is to be 
commended in this case for the mild manner in which it 
handled the Trial Examiner in its Decision because, in the 
light of the evidence, the Trial Examiner’s findings and 
observations are completely incomprehensible. The Trial 
Examiner’s findings and conclusions indicated either a 
pre-judgment of the case or, at the least, a lack of judicial 
approach and restraint. The Trial Examiner made no 
findings on credibility for none needed to be made. No- 
where in his Decision in any form or manner did the Trial 
Examiner hold any witness to be credible or incredible. 
The reason for this was obvious. The evidence on the 
whole was uncontroverted and uncontradicted. 


The pleadings, the stipulation, the facts, the admissions 
of the General Counsel’s witnesses on cross-examination 
and the testimony of Company witnesses on direct and 
cross-examination provide potent witness to the Trial Ex- 
aminer’s errors. In the face of the General Counsel's 
pleading that Chief Engineers are individuals (not em- 
ployees) and a stipulation that the Chief Engineers are 
supervisors, the Trial Examiner makes the wholly officious 
and gratuitous observation that but for such stipulation 
he would have found the Chiefs to be non-supervisory and 
employees (TXD p. 16, fn. 22, J. A. 795). In the state of 
the General Counsel’s pleadings this observation was en- 
tirely irrelevant to the issues in the case. The same ap- 
plies to his observation (TXD p. 16, ll. 13-14, J. A. 794) 
that the supervisory control of a tugboat now resides in 
the Master Pilot and the Pilot in the wheel house or on 
shore. Other than the stipulation and the contracts, the 
parties submitted no evidence of the status of Mates, 
Pilots and Master Pilots. The parties were concerned 
only with the status of Assistant Engineers. The Master 
Pilot’s status or duties were touched upon only indirectly, 
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insofar as his relationship to the Assistant Engineers was 
concerned. Paragraph XXXVII of the Stipulation (G. C. 
Exh. 2, J. A. 668) provides “The contracts described in 
Paragraph XXXV and XXXVI above provide that Mas- 
ter Pilots, Pilots and Mates are supervisors. None of the 
parties to this stipulation contend that Master Pilots, 
Pilots or Mates in the employ of Mississippi Valley Barge 
Line are not supervisors within the meaning of Section 
2 (11) of the Act.” In the face of this paragraph and 
the contracts cited in the two prior paragraphs of the 
Stipulation (G. C. Exh. 2-W, Art. I, Sec. 6, J. A. 698, and 
2X, Art. I, Sec. 6, J. A. 701) and the fact that none of 
the parties presented any evidence on the subject, the 
Trial Examiner’s observation here is completely un- 
founded. 


The Trial Examiner concluded that Barta, President of 
the Company, testified that the Company had consciously 
attempted to keep its Engineers from being classified as 
supervisors (TXD p. 12, ll. 36-37, J. A. 786). An examina- 


tion of the record (J. A. 451, 578-579) discloses the fallacy 
of this observation. All Mr. Barta stated was that he 
had complained about the fact that these people were 
supervisors. 


On p. 13 of his Decision, Il. 5-9 (J. A. 787-788), the Trial 
Examiner completely misses the point of the requirement 
by the Company that Engineers have Coast Guard licenses. 
He failed to note that Coast Guard regulations make a 
license subject to Coast Guard regulations and authority 
if the Company requires the Engineers to have the license 
(R. Exh. 1, § 137.01-35, J. A. 739). This fact is corrobora- 
tive of the Engineer’s command status as an officer and 
a supervisor, hardly consistent with the status of a mere 
mechanic. 


The Trial Examiner (TXD p. 14, ll. 1-2, J. A. 790) made 
certain observations with reference to the relationship of 
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the striker to the Engineer, the Engineer to traveling 
engineers and the character of a mechanic. As seen above, 
the striker does more than work with or help the Engi- 
neer. The only evidence in the record relative to what 
occurs when the traveling engineer comes aboard shows 
that the watch Engineer is in charge and the crew that 
comes aboard works under him (J. A. 445). The Trial 
Examiner himself found, as supported by the record, that 
the Engineer may commandeer the services of the off- 
watch Engineer and striker or even other members of 
the crew (J. A. 354). If this isn’t indicative of supervi- 
sory and contrary to mechanical status, it is difficult to 
understand what is. These are not the usual every day 
occurrences in a mechanical trade and the action of a 
more experienced capable mechanic. A mere mechanic 
may make use of the services of the people but he cannot 
commandeer it. All he can do is make a request of his 
supervisor for the help of other people but cannot order 
it himself. 


The Trial Examiner (TXD p. 14, ll. 50-51, J. A. 791) 
concluded that there is nothing in the evidence of super- 
visory meetings to indicate supervisory authority as to 
the Assistant Engineers. He completely ignored Board 
precedent that attendance at supervisory meetings is a 
factor in determining supervisory status. As seen above, 
his reasoning is fallacious. 


The Trial Examiner (TXD p. 15, IL 12-34, J. A. 792-793) 
fails to recite all the instances of disciplinary action but 
even in the cases that he cites, he concedes that the 
strikers were relieved by or on the recommendation of 
the Assistant Engineer (J. A. 132-133, 239, 240-243, 316, 
334-335, 353, 406, 422, 425-427, Resp. Exh. 9A, J. A. 748, 
9B, J. A. 749). If we consider only the power to relieve 
a striker temporarily, whether he is transferred to another 
boat or not, we have sufficient evidence of supervisory 
authority. 
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The Trial Examiner finds (TXD p. 15, Il. 52-56, J. A. 
794) that the Engineer can request the Captain to secure 
a relief for the striker, although the Trial Examiner says 
that from the paucity of Company records to this effect, 
this appears to have been almost non-existent. Company 
records are not the only means of proof. The evidence 
discloses that it did occur and that the Captain would 
comply with any such request without making any in- 
vestigation (J. A. 42-43, 71-72, 132-133, 135-136, 165, 172- 
174, 176, 209-210, 214, 218-219, 231-233, 236, 238-241, 243, 
253-254, 273, 296, 301, 303-304, 305, 314, 316, 322, 327, 351, 
353, 357-358, 360, 387, 392, 393, 411-413, 422, 423-425, 452- 
453, 456-457, 460, 468-469, Resp. Exh. 7, J. A. 746, G. C. 
Exh. 2Y, Art. I, §9, J. A. 704). Here again the Trial 
Examiner ignores evidence of supervisory status. The 
Trial Examiner flies in the face of overwhelming testi- 
mony by the witnesses that they had the authority, that 
they knew of such authority from practice, experience, 
custom, tradition and advice, that they exercised the au- 
thority and that the strikers who worked under them 
considered the Assistant Engineers to be their ‘‘bosses”* 
(J. A. 41, 58, 60, 83, 243, 253, 265-266, 305, 334-335, 339, 
353-354, 396, 411-415, 464-465, G. C. Exh. 2, par. XXXVIII, 
J. A. 668, G. C. Exh. 2T, Art. III, Section 2, J. A. 690, 
G. C. Exh. 2W, Art. I, Section 6, J. A. 698, G. C. Exh. 2X, 
Art. I, Section 6, J. A. 701, G. C. Exh. 2Y, Art. I, Section 
9, J. A. 704). The only exception the Trial Examiner 
finds was one where the Assistant was told he didn’t have 
the authority. Yet there was testimony by other wit- 
nesses that they were advised or that they advised Assist- 
ants that they had such authority (J. A. 60, 335, 353, 392, 
G. C. 2Y, Art. I, 69, J. A. 704). 


The Trial Examiner ignored testimony that the striker 
must obtain the Assistant Engineer’s permission to take 
time off or leave the boat on the Assistant’s watch (J. A. 
267-268, 293, 300, 351). He also ignored testimony that 
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if the striker on the Assistant's watch has a complaint, 
he would go first to the Assistant. If it wasn’t settled 
to his satisfaction, he would then go to the Chief and 
could arbitrate it through his Union (J. A. 352, 368-369). 
The Trial Examiner ignored the authority of the As- 
sistant Engineer to authorize penalty pay and overtime 
(J. A. 268, 276-277). He overlooked the contract between 
the Company and the NMU representing the unlicensed 
personnel wherein the contract provides in the Master's 
Authority clause (G. C. Exh. 2Y, Art. I, § 9, J. A. 704) 
that the orders of the Master and those of other licensed 
officers within their department are to be obeyed. The 
Trial Examiner flies in the fact of reality when he cav- 
alierly deprecates evidence that Assistants, like other 
officers, have their separate rooms and their own private 
places at the mess table; he ignores their status compared 
to other officers and the difference in wages between 
them and the unlicensed personnel under them. He also 
ignores the similarity of their wages with those of other 
officers and the comparison therewith. All of these are 
normal indicia of supervisory status. 


The above are just examples of the fallibility of the 
Trial Examiner. The Trial Examiner’s report was com- 
pletely unreliable. 


Whether the Proceeding Should Be Remanded to the 
Board to Permit Evidence as to the Status of Chief 
Engineers in View of Section 3 (d) of the Act. 


MEBA and the Board state this issue to be ‘‘ Whether 
the decision and order of the Board dismissing the com- 
plaint should be set aside because the Board failed to 
remand the proceeding for a hearing before the Trial 
Examiner on the question as to whether the Chief En- 
gineers are supervisors.”? The Company did not join 
in this form of the issue because it felt that the question 
could be presented in more narrow terms. What is at 
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issue here, in the Company’s opinion, ix the authority 
of the General Counsel to issue complaints and to govern 
the theory and scope of the complaints and to prosecute 
such complaints. Under Section 3 (d) of the Act, the 
General Counsel of the Board is charged with and he 
‘‘shall have final authority, on behalf of the Board, in 
respect of the investigation of charges and issuance of 
complaints under Section 10, and in respect of the prose- 
cution of such complaints before the Board, . . .”’ The 
General Counsel in his administrative investigation and 
determination had decided that the Chief Engineers in 
the instant case were supervisors but that their super- 
visory status was irrelevant to the allegations of the 
complaint and the issues contained therein. The com- 
plaint that he issued alleged that Chief Engineers were 
‘individuals’. He was alleging that their discharge was 
a violation of 8 (a) (1) and 8 (a) (2), and there was no 
need to determine their status as employees because 
such would be irrelevant. The discharge of the individual 
Chief Engineers constituted a violation of the Act be- 
cause it infringed upon the rights of rank-and-file em- 
ployees. Golub Bros. Concessions, 140 NLRB 120, 127. 
51 LRRM 1575 (1962). The General Counsel’s theory of 
pleading did not require him to allege that the Chiefs 
were supervisors although his position administratively 
was that they were (Tr. 192-193). As the statute points 
out, the scope of the complaint is completely within the 
diseretion of the General Counsel and it is he who is in 
charge of the prosecution of the case. ‘“‘The Board, or 
since 1947, the General Counsel, §3 (d) thus is dominus 
litis; the General Counsel has power to decide whether 
to issue a complaint . . . and to determine what its 
legal theory should be... . .”” Local 282, International 
Brotherhood of Teamsters v. N. L. R. B., 339 F. 2d 795 
(CA 2, 1964). As the Board said in Brewery & Bever- 
age Drivers’ Union (Washington Coca-Cola Bottling 
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Works, Inc.), 107 NLRB 299, 33 LRRM 1122 (1953), 
affirmed sub nom. Brewery Drivers v. N. L. B. B., 95 U.S. 
App. D. C. 117, 220 F. 2d 380 (CA DC, 1955): 


**(fm. 10) The representative of the General Coun- 
sel, however, specifically stated on the record that 
he was not making this contention. As under Sec. 
3 (d) of the Act, the General Counsel is given final 
authority on behalf of the Board, in respect to the 
issuance of complaints and the prosecution of com- 
plaints before the Board, . . .”” 


More recently the Board had occasion to affirm this po- 
sition. In Sunbeam Plastics Corporation, 144 NLRB 1010, 
34 LREM 1174 (fn. 1) (1963), the Board said: 


“There is ample authority for the conclusion made 
by the Trial Examiner that the Act lodges in the 
General Counsel sole discretion for the issuance, 
scope, and content of the complaint.’’ 


This position has received court approval. Local 282, 
International Brotherhood of Teamsters v. N. L. R. B. 
(supra). In West Point Manufacturing Company, Welling- 
ton Mill Div. v. N. L. B. B., 330 F. 2d 579 (CA 4, 1964), 
cert. den. (U. S. Sup. Ct. 1964), 379 U.S. 882, the Court 
said: 


““See. 3 (d) of the Act commits to the discretion 
of the General Counsel the decision as to whether he 
will issue a complaint and his refusal to do so is final 
and unappealable. The decision as to the scope of 
the complaint is for the General Counsel.’ 


Under the present state of the pleadings the question of 
the supervisory status of the Chief Engineers is irrele- 
vant. The General Counsel hax taken the position that 
Chief Engineers are supervisors but that the question is 
not an issue in the case. His decision must be controlling 
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on the Board and on this Court. Therefore, evidence 
offered by the Petitioner on this issue is inadmissible on 
objection. 


MEBA argues this point as if the only question in- 
volved was that of the Stipulation. Apart from the 
stipulation the evidence would have been inadmissible 
on objection. The MEBA misconceives the thrust of the 
Trial Examiner’s ruling in excluding evidence relating 
to the supervisory status of Chief Engineers. 


Assuming arguendo that the Trial Examiner erred in 
not admitting this evidence, to sustain its position MEBA 
must show that such exclusion of evidence was preju- 
dicial to its cause. Under no circumstances could the 
exclusion of such evidence be deemed prejudicial to 
MEBA. It is clear from the record and the evidence is 
overwhelming that Assistant Engineers are supervisors 
within the meaning of the Act. If the Assistants are 
such. supervisors, then it would follow as the night the 
day that the Chiefs are likewise supervisors. MEBA’s 
argument therefore that the case should be remanded to 
the Board for further hearing on the question of super- 
visory status of supervisors must fail in that it has failed 
to show that such was error and further that if it were 
error, it was error prejudicial to its cause. 


CONCLUSION. 


The instant case simply involves a question of what 
the Court should do with a decision of the Board which 
turned on the resolution of a question of fact. The Gen- 
eral Counsel alleged that certain Assistant Engineers were 
employees. He failed to sustain his burden of proof. The 
Board found Assistant Engineers not to be employees, 
but supervisors. Is there substantial evidence in the 
record to support such a finding? The Board in its find- 
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ings of fact herein must be permitted a large measure of 
informed discretion. Its findings cannot be reversed un- 
less they are entirely lacking in adequate evidentiary 
support. 

However, overwhelming evidence in the record supports 
the Board’s findings. The Board reversed the Trial Ex- 
aminer. Under the circumstances this was the only thing 
it could do, for the Trial Examiner was clearly wrong 
and guilty of numerous errors of commission and omission. 


The Board’s findings are also consistent with the his- 
tory of relationships in the case and the equities. For 
years Engineers, both Assistants and Chiefs, even though 
they were supervisors and treated as such, were repre- 
sented by Unions. Since 1947, when the Taft-Hartley Act 
removed supervisors from the coverage of the Act, the 
parties have acted accordingly. A certain stability in 
relationship developed because the parties knew they had 
to work out their own problems and that administrative 
and statutory assistance was unavailable. Contracts were 
molded accordingly. Chief and Assistant Engineers were 
treated as a unit with a single seniority list. The two 
classes were a single group and a uniform specie, both as 
among themselves and as between Company and Union. 
All parties to the relationship including MEBA consid- 
ered all engineers to be supervisors. As long as MEBA 
was having its own way and remained unchallenged, it 
was satisfied with the status quo. However, when a new 
union appeared and managed to win the loyalty of the 
Engineers away from MEBA, MEBA reversed its long 
standing position in an attempt to inject chaos into the 
situation. Justifiably it was rebuffed by the Board. 

Nor was there error in sustaining objections to certain 
questions propounded to Chief Engineers. The questions 
were improper in the light of the General Counsel’s 
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pleadings and theory of the case. General Counsel con- 
trols the scope and content of the Complaint and the 
theory on which a case is to be tried. Questions pro- 
pounded which are beyond the scope of the issues deter- 
mined by the pleadings and the theory are objectionable. 
Even if the questions should have been allowed under the 
circumstances, no prejudicial error was committed. 


The decision of the Board should be affirmed and the 
Petition for Review dismissed. 
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